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© Clanſts in 4 Will. Deviſe void by, Contingen- 
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ſhop. Surviving Covenantee to bring the Action, 
tho he bath no Benefit. . 


Ves ber Eſcape lies againſt. the Execurors of the 
5 anden the. Flac Hit lie by tows Fas 
Execution. F Action on: . hs by Execu- 
tors upon E[cape.on mean proceſs. . Of - Eſcape on 
. Executor bring debt. for ſcape is bis 
own time, bow it muſt be brongbt. if the Exe- 
cutors of him that Eſcapes in bis own wrong 
ſhall be chargeable... Executor (hall bave. Replewin 
for Goods taten inthe Teſtator'r life-time." Of 


1 2 bringing @ Quatre. I it. How'to 


= TE T R X ww > 5 9 


clare. | 1 
CHAP. XXV. 
Vicarium generalem committed. Per Decanum. 
Per loci illius Ordinarium. Debito modo cotimiſ· 
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. Adminiſtravit alio modo, when ſo traverſed or if 
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of 401, againſt Executor on Plene — 
Het 


* 
3 


p aſſets were to 20 J. only. How Judgment * | 
ORF 304 AP. KLVL | 
By Executors to reverſe an Outlawry, and bow Ex 


. 


| 
| 
| 
| 


egcution hall be Error by Executors in Quare Im 
pedit. Adminiſtrator brings Error, if be (vl 

ut in bail. How Executors are ma de partie: if 

the Record. Where a Writ of Error lies not n 
turnable into the Exchequer Chamber. Error il 
reverſe a Fudgment. Scire Facias ad audientlif 
errores.” Error becauſe of variance betwen 1 
Declaration and Verdict. Record not remove 
becauſe of a miſtake, and ſo no Error, 16 4 
17 Car. 2. 8. extends not to Executor. 


C HAP. MMM 


Where it lies or not to the Spiritual Court concernij 
the payment of Legacies. No Prohibition becau | 
the Executors ſued in the Spiritual Court for dui 

ble Damages. Prohibition if they take no ſel 

rity to refund. Probibition lies if the Plain 
refuſe to admit circumſtantial proofs of 4 Ii 
leaſe. Courts Eccleſiaſtical not to try the prog 
of Goods. | 


— 
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CHAP. XLVI II. 


Title to preſent goes to the King's Succeſſor, and 
to bis Executors, Information in the nature 
account againſt Executors, The King's Collett 
in arrear aliens the Goods and dies. Bond 

| ſigned to the King. Executors compellable to 
count to the King. The King may be Executl 
The King's precedence in payment of Debts, ( 
Quo minus. , 700 
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recuto2s and Adminiſtratozs- 


CHAP. L 


vel e Nature and true Notion of an Executor. Teſfa- 
er and Executor are Correlata. How he is deſcri- 
bed in our Law. Relation between a Will and an 
Executor. Executors privy to the Conſider ation of 
payment of Debts and Legacies. How they are 
_ ?rivie., tho not named. Where Conditions do 
ca not extend to Executors or Adminiſtrators, becauſe 
„„ named. Where Adminiſtrator &; included in 
Jeu the 0rd Executor, or not. Executor a Name 
aim Purchaſe. What words in a Will will amount 
to make an Executor, or not. In what manner 
Executors may be made, Who may make Execu- 
tors, or not. Of Infants being made Executors. 
Of Releaſe by Infant executors. What Ad, a- 


oy mount to an Adminiſtration, ſo as to make a Con- 
ka! ent to an Executorſhip, and the Executor cannot 
ee after. Of a Man's refuſal to be Executor, 
* land what amounts to a Refuſal, or not; and bow 


to be made. What the Executor mut do, after 


E. phe Teſtator's Death, concerning the Inventory. 


cecwany 3 
s, | The Nature and Notion of Executors. 


HE word Executor is a Collective word, 

| | and doth comprehend in it the Executors 
| of an Executor 3 for he is accountable for 
THI the fuſt e Wh | 


Executor 
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2 The Lai of Execitos, | 


Executor is an Officer appointed by the Teſtator's 
Laſt-will, and by Law hath the Property of the Te- 
ſtator's Goods and Chattels, upon Confidence to di- 
ſpoſe them according to the Will, as the Law re- 
quires; and hath his Commencement by the Will, 
which is a Temporal Act, and his Perfection by a 
Spiritual Act, (viz.) the Probate of the Will iu the 
the Spiritual Court: But the Adminiſtrator's Autho- 
rity begins, and is perfected alſo by a Spiritual Act; 
namely, by the Qrdinary's granting Adminiſtration 
of the Goods of any one dying without a Will, Plow 
| dien 279. b. 5 | 
. Teſtator and Teſiatorsand Executors are Correlativa : A Leal 
Executor Cor- ſor Life is made to the Teſtator, remainder to the 
relatives. Executors for Years, this veſis in him, as if it hal 
been limited to him, and his Executors. If a Ma 
make a Leaſe for Life to one, the remainder to hi 
Executors for Twenty one Years, the Term of Year 
ſhall veſt in him, for even as Anceſtor and Heir a 
Correlativa, as to Inheritance; (as if Eſtate for Li 
is made to A. the remainder to B. in Tail, remain 
der to the right Heirs of A. the Fee veſts in A4. wi 
it had been limited to him and his Heirs) even fo ar 
5 4g and Executor correlative as to Chattels, 1 if 
Executor more But the Executor doth more actually repreſent ti 
actually 1-Þ<” Perſon of the Teſtator, than the Heir doth the Perl: 
ſtator than the Of the Anceſtor: For if a Man binds himſelf in 
Heir. Bond, the Executors are bound, tho? not name! 
{but ſo it is not of the Heir, ) and ſo it is of Admit 
ſtrators, 1 Inſt. 209. 4. 
The fame Right which was in the Teſtator, « 


Inteliate, ſhall go to the Executors, or Adminilit 
tors 


- Deſcription. 


The relation As to the Relation betwixt a Will and an Ee 
between aWill 


tor, where no Will is, there can be no Exeautd 
and Executor. and tho? many Legacies be give and many b | 
appolus 


— 


and auminickratoꝛs. 
inted to be done; yet if no Executor be named, 
Wehis is no Will; Yet a Man's Mind and Intention be - 
Wing declared, touching the diſpoſition of his Goods, 
and he makes no Executor, and ſo dies Inteſtate, and 
Adminiſtration is committed, yet his Declaration of 
is Mind and intention is uſually annexed to the Let- 
ers of Adminiſtration, as is a Will perfectly made, 
but refuſed to be proved by the Executor; yet if a 
an makes a Will, and deviſeth Lands, but makes 
o Executor, yet it is a good Will as to Lands; for 
What the Act of Parliament enables a Man to diſpoſe 
ff Lands by Will in writing, and if there were an 
_ named, he hath nothing to do with the 


a 


0 
> 
t 
an 
w 


al 
OY Executors are privy to the Conſideration of Pay- 
. ts of Debts and Legacies. Vide infra. 
1 Executors and Adminiſtrators are Privies in Repre- 
; ntation of the Deed, tho? not named in any Con- 
ung or Deed made to, or by him in his Life, and 
i e alſo Privies in Right, as where 4. grants his 
3a erm upon Condition , and dies after his Death, the 
| ondition is broken, his Executor, or Adminiſtrator, 
ay of Right enter for the breach, and ſhall have 
e Term in Right of A. and to his uſe, and the 
ſalue is Aﬀets. 


vere Adminiſtrator is included in the word Execu- 
| tor, or not. 


Condition of a Bond is to pay the Executors of AA. 

d J. to the uſe of their Children; MA. makes no 

Necutors, his Adminiſtrators ſhall ſue, Herley 118. 

lanningbum's Caſe; | 

A Rent upon Condition reſerved to Executors, 

ll go to the Adminiſtrators. 114. * 

A. lets Land to B. for eighty Years, if he (ball ſo 

dg live 3 and if he die within the Term, then after 

Death it ſhall remain „ ma for Twenty 
2 one 


tion not ex- 


_ The Law of Erecutors, 
one Years 3 Leſſee dies Inteſtate, his Adminiſtrator 
ſhall have it for 21 Years, 1 Roll Abr. 916. Spark's 
Executor a Caſe; but Nel. 9. Contra, & Cre. El 840, 841. 
Name of Pur- But if he had been made Executor, he had took by 
chaſe. way of Purchaſe. ED i 
A. is bound to B. by Obligation, with Condition 
Where Condi- that A. ſhall not ſue J. S. It A. dies, his Executor 
ends to Exe. or Adminiſtrator may ſue F. S. and not forfeit the 
cutors or Ad- Bond; for the Condition is Collateral, and extends 
miniſtrators, not to the Executors or Adminiſtrators of A. becauſe 
becauſe not they are not expreſly named therein. 27 H. 8. 16. . 
named, A. ſeiſed in Fee in Conſideration of Payment of hi 
Debts, and Legacies by B. covenants with B. toi 
ſtand ſeiſed to the uſe of A. himſelf for Life, the Re 
mainder to the uſe of B. for twenty Years, and A. by 
his Will makes B. his Executor, and A. dies, thi 
Remainder for twenty Years is good to B. who a 
miniſters, in regard B. is his Executor; but if 3 
had not been made Executor of A. then B. had tz 
ken nothing; for there B. had been a Stranger, and 
not privy to the Conſideration expreſs d in ſuch Co 
venant,2 Rolls 784. | 


Of 2 Man's dying Inteſtate, and of Adminiſtrati La 


Before the Statute 31 E. 3. c. II. the Ordinn " 
was not compellable to grant Adminiſtration of tit 
Goods of Perſons dying Inteſtate as he now is, a 
whereas the Ordinary before that Statute might han 
granted ſuch Adminiſtration to a Stranger, by thi 
Stat, 21 H. 8. c. 5. he muſt grant it to the Wi 
or next of the Kin. | 4 

Before Stat. 31 E. 3. Adminiſtrators had no Poli, 
perty in the Inteſtate's Goods, and could not (ur l 
recover Debts due to the Inteſtate, but might be ſu 
by the Name of Executors. This Stat. 2 1 H. . 
gives Adminiſtrators as full Property in the lat «7 
ſtate's Goods, as Executors have in the Teſtatu viſt 


and Adminiſtrato)s. | ; Fo 4 

Voodds, and are enabled to ſue by the Name of Ad- | 
niniſtrators. | 1 
Lo nd Coke ſaith, there are divers kinds of Inteſtates 3 Divers ſorts of 
dne is, when no Will is made; another is, when a Inteſtates. 

ill is made, and there are Executors, and they re- 
uſe, in this Caſe he dies Inteſtate, and the Ordinary 

uſt commit Adminiſtration to whom he thinks fit, 
um Teſtamento anne xo. | 


þ bat Intereſt the Ordinary bath in the Inteſtate's 
bi Goods , and of bis granting Adminiſtration. _ 


By the Common Law Actions of Debt did lie a- 


j* gainſt Adminiſtrator, but it was by the Name of Exe- . 
cor, Stat. 31 E. 3. c. 11. that Act gives Power to 


Ordinaries to commit Adminiſtration, 9 Rep. 39. 
The Ordinary cannot have any Action of Debt, 
Dvenant, or any other Action, which belongeth to 
he Inteſtate; but thoſe to whom the Ordinary com- 
mits Adminiſtration, may well have all the Actions, 
Wy Stat. 31 E. 3. 16s 15 8 
But before that Statute, there was no Remedy by Choſes in 
Law given to Adminiſtrators to recover thoſe things Action. 
in Action, 2 Inſf. 298. 8 Co. 135. 5 Co. 82. Plow. 
(m. 280. If the Goods of the Inteſtate come to 
the hands of the Ordinary, and he dieth, his Execu- 
tors ſhall be charged in Actions of Debt; but not af- 
ter Adminiſtration committed, unleſs he retain the 
Goods, 2 Inft. 398. | 
If no Body will adminiſter, the Ordinary may 
grant Letters, Ad colligendum bona defuncti; and Letters 4d cob 
thereby take the Goods of the Inteſtate into his own licendim bens. 
hands, wherewith he is to pay Debts and Legacies,” 
lo far as the Goods will reach, and thereby he becomes 
liable in Law, as other Executors, or Adminiſtra- 
tors; but the Perſon to whom ſuch Letters are grant- 
vin no Adminiſtrator. See more ſub Titulo Admi- 

or, 


1 B 3 I bat 


| That Words in a Will will make an Executor. 


„„ | | al 

ne declares, That A. ſhall have his Goods after 

his Death, to pay his Debts, or diſpoſe at his plea- 

ſure, this makes him Executor, Went. p. 12. 
One appoints, his Debts and Legacies being paid, 

his Wife fhould have the reſidue of bis Goods, ſo that 

ſhe put in Security for the performance of the Will, 

ſhe is Executor, Ibid. p. 13. 

An Infant is made Executor, and A. and B. O- 
verſeers, with this Condition, That they ſhould have 
the 1 00 of his Goods, and Payment and Re- 
ceipt of Debts, until the full Age of the Infant, they 

are Executors in the mean time, Ibid, p. 13. 

A. is made Executor, and the Teſtator after in his 

Will expreſſeth, that B. (hall adminiſter alſo with WWW: 

him; here B. is an Executor as well as A. if 4. 

be made Executor, and B. a Coadjutor, this makes WA: 
not B. Executor, bid. 

A Man wills, That none ſhall have dealing with 
his Goods, until his Son came to eighteen Vears of 
Age, except F. S. F. S. is Executor during the Mi: 
nority of the Son, Cro. El. p. 43. | 

One upon his Death-bed ſaid to his Wife, ſhe ſhall 
* and pay all by this ſhe was Executrix, 
; | 


A. makes B. and C. his Executors, and then faith 
in his Will, D. and E. ſhall havethe Adminiſtration 
of his Goods and Chattels, D. and E. ſhall be Ee. 

cutors, Godol. p. 83. 
Th be Civil Law puts in the word Heredes in theit 
Stipalation, and they take no cognilance of the word 
Executors, Godb. 261. | 


An Executor is an Attorney for the Dead, 


1 


Admi- 


n 4 7 8 4 1 * - wy : ad bbs =y 9 1 
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= Adminiſtration doth relate tothe time of the Inte- 

Wis Death; therefore, he ſhall have Treſpaſs or 

WT rover, for Goods taken by one before Letters 
granted ; ſee the Probate of the Teſtament, Plo. 
reyſtook & Fox. b 


|, Theſe Words in a Will amount to the making of 

1 F. S. an Executor, by implication of Law: | 

. Fig, 7 will that J. S. ſhall be my general Aus- 
tr ator. | : 

ve * y, Iwill that J. S. ſpall adminiſter all my. 

e- o0ds, 

ey Ag 1 will. that J. S. ſhall diſpoſe of all my 

A tels. . h : 
his Fourthly, I commit all my Goods 10 J. S. (or to 
ch ; diſpoſit ion | 


_ I make J. S. Lord, or Legatary of all my 
004J, | 2 
Sixthly, I Ieaue, or give all my Goods to J. S. 
Seventhly, OF all my Goods I male J. S. alto the 
ord Executor be omitted, which was intended, and 
u all theſe Caſes, or the like in effect, if there he no 
ther expreſly named, Executor in the Will, J. S. 4 
Nrecutor, and ſball prove the Will as Executor. 
I deliver Gooods to W. to keep till my Death, and 
pfter my Death. to diſtribute them in Piaus Uſes; or 


aith Wor my Soul, by this, V. is my Executor of thoſe 
oods after my Death. I will that J. S. ſhall be my 
at WWE xecutor, if W. will not. 
5 By this . is made the firſt Executor by Impli- 
y LATiIOT ' 


W 8 4  —Enecutors. 
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Exccutors. 
In what manner it may be made , or qualified, and 


limited. 


| |  Thetime may be limited when he ſhall begin, as 
1 a Year after his Death, or to be his Executor when 
he ſhall come to his full Age, Godolpbin p. 76, 77. 


Off. Nl 15. E. 
A. and B. made Executors, but not B. to meddle MW 
daring the Life of 4. and good, Plowd. Greysbrook il 
& Fox. id 

One makes three Executors, and commits the Ad- 
miniſtration to one only, the Limitation is void, 19 H 

8. b. Rol 914. | 
Their Creation may be conditional : A Man may 
make two Executors, and if they refuſe, then two 
others Executors ; if the two firſt adminiſtred, the 
two laſt ſhall not be named; otherwiſe, if the two 
firſt e "ok uſual to make Exechtors on Condi 
tion, that they put in Security to pay Legacies, upon 
a Condition precedent of Adminiſtration, during i 
conditional Executor. Vid. Godolphin 1. p. 47, 48. 
1 Rolls Abr. 914. f. 2. 3 H. 6. 6. b. 1 Leon, 229. 
One willed, That if his Wife ſuffered 7. S. to en 
joy Black-acre for three Years, then ſhe d behis 
xecutor, or elſe A. B. ſhould 3 adjudged, ſhe ws 
Executrix preſently, till ſhe diſturbed F. S. Cro. H 
33 * & Gower, Francis Caſe, 33 El. Of: 

, 


I make my Wiſe ſole and whole Executrix of al 
my Corn, Cattel, and movable Goods, its but an 
r of ee er not an — 

; any, eſpecially when he doth not make any 
oj «let what Eeeutor for the reſidue, and Catalla in Latin extend 
do alllthings, 6 Car. 293. Roſe & Bartlett. 
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© all Executors and as one Executor, and.may be 
das one Executor, Cr. Car. 293. Dyer 3. 19H. 


1 
- 
J 
# 
: 
i 
4 


| It may be made partially, or dividedly : One may 


a5 
en Ake one Executor for one part of his Goods, ano- 
7. er for another part, or one for his Goods in Buck. 


| other for his Goods in Berkſh. or a Woman to be 
xecutrix during the Minority of the Son, gr during 
Widowhood 3 he may make an Executor as to 
ne Bond, or one Statute 3 and if he make another 
Vin ol the refidue of his Eſtate, there muſt be wo 
ills proved, Godolp. p. 78. Ibid. 19. 
One may not be Executor for part, and diſagree 
* other part, 2 Roll Rep. 132. 


nay 

wo BS The Plaintiff, and /. TI. were made ee 1 
the | ill, That W. T. pay all ſuch Debts which be owes 
tuo, to my other Execator, before he meddle with my 

ndi- : per Curiam, he could not adminiſier till he | 
pon -A paid the Debts, and .. muſt ſhew'Acquictan- 

ng 4 „and the Debt in certain, Brownl. 82. 3 Leen. 
48, Stapleton & Trulock's Caſe. 


A. makes B. and C. his Executors, provided that 

ſhall not r ee this Proviſo is void for re- 

ancy, and they are both Executors : But if the 

eil were, that C. ſhould not admipiſter d 

1 e Life of B. it is good 3 for it reſtrains only the Ex- 
ution of his Power for the Life of B. and ſo is not 


Leon. 229, 
Per Stat. 21 H. 8. c. 5. the Ordinary 


muſt com- 


at m it Adminiſtration to the Wiſe, do: as to that hath ; 


on of E 

other I Per Stat. 31 E. 3. Adminiſtrators have as abſolute 
tends | De as | . ; 

2 2 

One Execu- 


holy repugnant to the Premiſſes of the Will, 


* *4 


3 
One may oaks Gen Executor, the one 4 ad Several Execu- 


real, al. the other quo ad things perſonal, and may tors as to ſeve- 
ate their Authority, yet quo ad Creditors, they Le. © the 


hg — 
T 


Te Lain of 'Executoxs, BY 
Executors are privy to the Conſideration of Pay. WW 
rent of Debts and ies. 7 _— 
If a Man make a Will and Executors, and they il 
refuſe, he dies quaſi Inteſtate, and Adminſtration mui WW 
be committed, deins W. 2. c. 19. & 31 E. 3. SM 
if he profeſs. 5 ; | | 
Executor and Adminiſtrator how all one. Vids ſupr 


bo may make Execators, or not, or bow. 


Perſons defective in Underſtanding may not make WR 
Executors, as Idiots ; a Lunatick, at the time of hill 
freedom from Lunacy, . may make Executors ; bull 
he muſt not only be of Memory, but diſpoſing Me 
mory, 4 Co. 61. b. 6 Co. 23. 8 Co. 144. 
| Perſons defective in Power or Intereſt, may noi 
make Executors, as Infants, Feme Coverts, 1 
As to Infants, if he be of Age of Diſcretion, hell 
may make a Will, i. e. Fourteen Years, as to Cha- 
tels; but where Mr. Perkins faith, Tit. Dewiſes, fil. 
95. That an Infant of Four Years of Age may male 
a Will, I think, will hardly ſtand good in Law. 
A Man attainted, or outlawed, may not make 
E xecutors ; unleſs it be of ſuch Goods as they have, 
as Executors to others, or of ſuch things as canndt 
be forfeited, Vide Rolls Abr. 912. 
If Exigent for Felony be awarded againſt a Mai 
Outlawed, he may make Executors or Adminiſtrators, and thej 
| may reverſe this, 1 Rolls Abr. 912. | 
Excommuni- A Man Excommunicate may not ſue, or proceed 
cation. in Suit, till he be abſolved; but this doth not mal 
a Nullity of his Executor(hip, Off. Ex. 24. | 
Alien. An Alien Friend may make an Executor. 


1 
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Mbo may be made Executars. 
ien Friend may be made Executor, but not an Alien. 
en Enemy. e's, g 
perſon Excommunicate may be made an Execu- Excommuni- 
but he cannot ſue till he be abſolved. cate. 
WW Pcrſonattainted, or outlawed, may be made Exe- Atrainted!;, 
Wor, Vid. Dyer 18 El. 309. 76. Outlawed. 


cculants convict at the time of the Death of any Recuſants. 
aator, are by Act of Parliament, 3 Face 1. c. 5. 
bled to be Executors. : . 
it was adjudged in 1 Rolls Abr. 91. 215 That : 

yor and Commonalty may be made Executors 3 Corporations. 
zinſt the Opinion of M. Wentworth: And its of- 
ſeen, that Lands and Goods are deviſed to Cor- | 
ations. And yet others ſay, they cannot be Exe- * 
ors, becauſe they cannot prove the Will on Oath, | 


| If the King be made Executor, he doth appoint 


3 


be 
hin Perſons to officiate the Execution. | 7 
„fi Husband may be Executor to his Wiſe, of the Baron & Feme. 


gods which (he had as Executrix, 1 Rolls Abridg- 
915. bat. 9 755 


= = 


| Infant made Executor. 


WI fant may be made Executor, how young ſoever 
be, but the Execution of the Will (hall not be 
mitted to him till Seventeen Years of Age 3 and 
chen, Adminiſtration is to be committed ta ſome 
er, during his Minority. But if a Woman; In- 
be made Executrix, if (he marry one of Seven- 
WW Years of Age, then her Husband ſhall admini- 
WS » ſuch Infant under Seventeen cannot aſſent to a 
, ide Poftea, Tit. Adminiſtrator, Durante 7 
td, 5 Co, 9. And the Releaſe of an 
W-nt-Executor, without Payment of the Debts to 
> will not bar him; for this would be a Deva- 
vit in the Executor, Rolli 370. 11 


12 The Law of Executons, 
Ho Infant- If Action of Debt be brought againſt an Infant- 
Erecutors to Executor, he may not appear by Attorney, but ought Wi 
Peak. to appear by Guardian, otherwiſe it is Error: For Wl 
elſe it might be great prejudice; for Aſſets may be 
found in his _— and fo Judgment 427 be given 
| to recover the Debt, Damages, ſts, againſ 
bale; Fad him de bonis Teſt atorss ſheet fs non, &c. the Dame 
La nd Colis, de bonis propria; and peradvent 

Attorney. Ses 4 5 Propris; and peradventure 
the Infant had a Releaſe, or an Acquittance to plead, 
and fo he (hall be charged de bonw propria, by il 
pleading, without Remedy againſt the Attorney 
t if a Guardian miſplead ſo, an Action lies agaiuſt 
him, if he have any loſs, and his being Executor doth 
not make him as a Man of full Age, Cr. Fac. 441. 
For if he ſhould plead by Attorney, he may by falk 
Plea be charged de bonis propriit; and altho he 
pleads truly, he ſhall be charged in Damages, De br 

nit proprize, Weſtcot & Cooling's Cale. 
now the Infant-Executor may not ſue by At 
torney, tho' he muſt defend by Guardian, and thi 
was agreed in Foxwith's Caſe, but he cannot make 
an Attorney, Mod. Rep. 298. But 1 Rolls Rep. 2 8 . 
it's ſaid, Infant-Adminiſtrator may bring an Action 
of Debt, and make an Attorney, and this ſhall no 
be Error, if Judgment paſs againſt him; for he is a 
no prejudice by it, but is only barred of the Debt d 
his Teſtator, and it was adjudged, Tr. 38 El. Bk 
If an Infant, and a Man of full Age are made Exec 
tors, they may bring an Action as Executors, ant 
the Infant may ſue by Attorney, without making al) 
"Prochein Amie, becauſe he ſues in the Right of tit 
| Teſtator, and not in his own Right. 
—=— The Infant may be charged as Executor, notwit 
| ſanding his Infancy, 1 Rolls Rep. 3 80. | 
+ Infant-Execu- Infant-Executor may releaſe an Action before tit 
de releaſeth. Probate, as well as after, but it muſt be upon P 
* ment, or Satisfaction, otherwiſe it is no bar, 1 no 

derſon 177,178. 5 Co. 27. Ruſſel's Caſe, Cr. El. 61 

Ruott's Caſe. 


and Adminiſtratozs. "+0 
There is a Caſe reſolved in Cr. Car. 490. Knive- | 
„& Larbam. Two Executors, and one is under 
4 ige, Bond is made to the Teſtator of 100 4 on 
ondition to pay 52 J. the Executor under Age re- 
feives the 52 J. and thereupon releaſed the ſaid Ob- 
jgation ; the Queſtion upon Demurrer was, Whe- 


K 


a] 
= 


nlt ner this Releaſe were a good Barr? And reſolved a- 

n+ WS inſt the Opinion of Croke, that the Releaſe was 

ure od; for that the Bond being forfeited, the whole 

ad, doo l. is due, and acceptance of part cannot be taken Releaſe of 
il cisfaction, and he is in danger of a Devaſt avit. Principal and 
* nad if the Defendant would have Remedy, it is in Intereſt, no 
ü 


Court of Equity; but all agreed, that ſuch a Re- Peu ern exe 


oth aſe by Executor at full Age, upon Receipt of the POT Ee 
41. nnncipal Money and Intereſt, ſhall be only Aﬀets of 
7 Wor che Intereſt, and principal Money received, and 


ball not be a Devaſtavit for the reſidue, becauſe he 
did that which in good Conſcience he ought to do, 
[7 ones e Rolls 730. ky 
If an Infant of the Age of Seventeen Years, releaſe Releaſe of a 
Debt that is void, but if he make the Debtor Exe- Debt by an 
utor, this s « good Releaſe in Law of the Action, Infant. 
L . | 
But what Infant-Executor may do, or not do, Vi- 


ee, [ub Tal Adrminifiator durante minors 
ate. | 
It Infant-Executor of Thirteen Years of Age, may What Goods 
3. an Goods by himſelf, or Overſeers, but not a Leaſe, an Infant may 
cl SS Leon. 143. Manwaring's Cale. ſell. 


What As amount to an Adminiſtration, ſo as to 
make a Conſent to an Executorſhip, and the Exe- 
cutors cannot refuſe after, 


An Executor may refuſe to ſtand, or act as Exe- 


e uror, and becauſe a Man ſhould not be ſurpriſed into 
Pan Exccutorſhip, by ſome Acts or Permiſſion, I ſhall 
po now conſider what Acts or Things, which an Exc- 


The Lan et Executo2s, = 


| cutor does, ſhall make him Executor, D the 
he cannot xefule. 


If an Executor prove the Will, it is an Adminj- 1 


ſtration at Law ; but if there are two Executors, and L 
one proves the Will in the Name of both, againi 
the Mind of the other, n 

that he may plead N*unque Executor, 1 Rolls Abr. 


17. 

If he bring an Action for the Debt of the Teſiz 
tor, or Relcaſe to a Debtor of the Teſtator, or make 
an ittance, it's an intermedling Conſent, Brown Wl 
2. 58. | 

If he grant any of the Goods of the Teſtator, a 
convert the Teſtator's Goods to his own uſe, this (hal (i 
amount to an Adminiſtration as Executor, — i 
they were his own Goods, which the Teſtator had 
taken from him by wrong. If the Executor feize 
the Goods of the Teſtator, it's an Adminiſtration, or 
if he ſeize the Goods, being another Man's, with in- 
tent to adminiſter them, it's an Adminiſtration ; but 
if the Executor ſequeſter the Goods as Commiſſary, 
this is no-Aſſent to the Executorſhip, 1 Rolls Ab. 
917. Executor commands one to take the Good 
of the Teſtator out of the hands of another, who did 
ſo, this is an Adminiſtration, and he cannot refuſe a 
terward, Plo. Com. 280.6. 

If Goods are deviſed to one Executor, and he 
takes them without the Aﬀent of the other Co-Exe 
cutor, it's an Adminiſtration, aliter, if he take then 
by delivery of the other Executor. 

Two Executors, and one releaſeth an Action to 
a Debtor of the Teſtator, before Probate of the Te 
ſtament, this is ſuch a Conſent that he cannot after 
wards refuſe, 1 Wilkinſon & Thomas's Caſe, H,8 Ja 
B. R. 

If the Wife take more A a than is neceſſuj 


this is an Adminiſtration, Off. Ex. 38. 


If one pay Funeral Charges, this is no Admini- 
if a Man be ſued as Executor, and he pleads in 
WE: 25 Executor, this is an Adminiſtration. Off. 


by onc who is named Executor, and Ace done 
Stranger, to make him Executor of his own Ʒ 
One Vide infra. Pf; 18 ; 


a Mun Refuſal to be Executor, and what ſbal 
amount to & Refuſal, or nat, and how #6 


made. Vide Heatly's Cale, 9 Co. s 
An Executot may refuſe the Exeoutorſhip, but he 


ve, ag it; but their refulal cannot be verbally, 
oY t by ſome Act entred in the Spiritual Court, but 


e meaning and intention of the Renouncer ap- 
| reth, it is ſufcient without the formal words of 
enunciation, as Ego dico me nolle eſſe baredem ; and 
| it was in Sir H. Goodier's Caſe, 1 Leon. p. 135. 
Nich. Bacon Lord Chancellor, Sir Robert Catlin 

ord Chief Juſtice, were made Executors to Sir R. 
chey ſent their Letter to the chief Officer of the 
erogative Court; whereas their Buſineſs was ſo 
eat, they could not attend the Execution of the 
il; and prayed him, to grant Letters of Admini- 
tion to H. G. and an Entry was made in the 
burt, Execatores Teſtamemti pradid i Executionem 
de ſuper ſe aſſumere diſtulerant & adbuc diftaren. 
d it was held, that the Renunciation was good, 
* Entry thereof good, Cr. El. 92. Meſwe 


2e. 

But when an Executor hath once admi 

cannot afterwards refuſe ; and if he hath once re- 

ed, he can never afterwards adminiſter. But Quere, 

an Executor named in a Will be ſued, and he 
| / pleads 


} 


59. | 
Nw There may be ſome diverſity between Adts 
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: ; but How Refuſal 
e is not any certain Form of Renuncistlon; but af be. 
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16 _ The Law of Erecutozs, 


*.- tors prove che and ſome refuſe 3 thoſe that refuſe may afterwards 


. Tgendun, Letters of Adminiſtration, Cro. El. 92. Broker & 


plead Nunque Executor, whether he may after ac- 
cept of the Executorſhip, and adminiſter and prove i 
the Will, Golsb. 31. & Plo. are, that he may; 
8 but 9 Co. 36. b. is, that he cannot. 
Some Ehecu- Many are made Executors, ſome prove the Wil, 
Wer tber adminiſter, aliter, if they all refuſe, 9 Co. Heuſler 
who refuſe, Caſe. 
may afrer- The Executor may pray time to adviſe of taking 
gp m_— upon them the Executorſhip, and it ought to be 
"Il coffe.  8ranted 5 and in the mean time, the Ordinary is t 
Letters ad Col- grant Letters ad Colligendum, &c. but is not to grant 


When an Executor hath adminiſtred, he cannot 
afterwards refuſe z and if the Ordinary do grant A 
miniſtration, upon ſuch Refuſal it is void, 1 Leon. 
155. Haukins's Caſe, Mod. Rep. 213. Parter & 
Basden. | 8 
Tho after Refuſal he cannot prove the Will, yet 
upon his default of proving it, he may afterwards d 
it, and revoke the Adminiſtration committed in the 
mean time. ä N 
If the Executor, or one of many E xecutors, tt 
5 in Action t RO he may plead 
| unque Executor, n'\unque Adminiſtrat ut Execs 
1 tor; and after this Plea pleaded, he can never aſia 
N unque Exec . | 
Feme ſole Ex- If a Feme ſole is Executrix, marries before (i: 
ecutor, and intertneddles, and the Husband adminitters, it is fu 
che Tusband Acceptance as will bind her. 
adminiſters. Debtee makes the Debtor, and A. Executors, 4 
proves the Will, and dies, the Debtor refuſeth befor 
the Ordinary, in Action brought againſt him, E 
may plead N'unque Executor, Noy 106. = 


Wh | 


do after the Teſtater⸗ 


ſtator decent] 
Ne 5 or the 


n 1. He muſt (ce his 1 riec 

it not be too great: 2 
e to determine this Matter will allow but mode- 
Wicely, according to the Degree of the Teſtator: It 


n 
K Way otherwiſe amount to a Deveſtevit. 
to 2. In convenient tur iter £111 [Tator' Neath 


o 


er into the Houle delc or ff 
Wnoving of Goods, but not b Chopra Date Let- 
bor Life of Land dies, his Executors {ſuffer the 
attel to go there fix days after his deceaſe, they may 
fie in Treſpaſs, for that is but a Covenant time, 
H. 5 Jac. Stodden & Harwvy. 


| Make an Invent Let not the Executor 
( ini te weg Wh the Goods, before he ha 
oe this ; for till Inventory made, it ſhall be pre 


d he hath Aﬀets, and till this be done, he can- 
deduct to fate baun Debe fr, and br 


Vote, The Value upon the A 


Ta S 


S 


28A 


— 


iſment is not 


Nl ing Ln much r at w, it it 
* it ſhall not prejudice the Executor, if too 


| | not advantage him, but the Value 
the ury upon Plene adminiſtravit. is 


reſell * Vide Raymond 470, 471. 
8 + Le prove the Will: er 
: ei in Law a dying Inteſtate Herlj 115. 


Vide Infra. 


© _ CHAS 


the Obligor © cutor, Obligee refuſeth, the Debt is not velea(t 


4 Executor. viving Obligor , Fohes Rep. 345. Dorcheſter il 
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Obligee makes the Obligor Executor, quid operatur, 
Ozligee makes one of the Obligers Executor, quid 
operatur. Executor of one of the Offigors i ml 
Executor. Wife of ane of the Olligors made Eur 
cutrix. Debtor made Adminiſtrator. Wife i 
the Bebo made Executrix. Debtor made Exe 
© lr. EZccntFi% takes the Debtor to Hilthand: 
. „ Reer Ne "> 4 * 
N bere #W Obliger or Obliger, Debror, of Deltec, an 


made Executor. 
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Obligee makes Bligor makes he Obligee, and another, Ez 


2 


Executor. or diſcharged, and the Obligee ſhall ſue for the Deb 
if che Obligee had adminiſtred otherwiſe 3 Obliza 
es the Obligee Executor, or Debtor, makes th 
*Debtce Executor, he may retain, and it (hall not! 

| — ls Les the Obligor E he Darf 
Obligee makes iger makes tne xecutor, Al 
one Sf the Ob- fot ever diſcharged, Obligce makes one of the Ob 
ligors Execu- gors Executor, who adminiſters, Obligor may vl 
905 oe tho' the Bas be joint 


Executor of * Obligee makes the Executor of one of the Ot 
one of the Gi bp Earns, there the Debe is nor dial 
Obligors made ga, fork is en 1 ut ay "II 7.x. 4 and he ſue the ; | 


232 ©, ATIF 
N 8 A 


Webb. | 

. Obligee makes the Wife of one ot the Obligen 
«+70 pong Executrix, and after the Obligor makes his W 

madeExecutor. Executrix, the Wife may not ſue the other Execu 

Obligor, it's ſuſpended and extinct, ſhe may pay 

ſelf, Brownl. p. 76. Fryar's Caſe. | 


Nh _ 1 made | 


If che Teftatt makes the Wike of his Debtor Rue Wife of che 
trix, it ĩs a Neleaſe ii LaW. Debtor made 
If the Creditor make a Debtor, aud a Stranger, 8 


Ur. 

id Ws E-xccutors, Debtor dies, the ſurviving Executor | 

i hay have Action of Bat agen the Eaton ofthe 

»+ We bror, Aich. 30 Elizs Croſſnren & Read: | 

oF Two are bound jointly and Heverally to the Teliz- 

„ 2nd be makes. one Exreutor, Ld Kalas of 

d. 

= When a Cradiner i is made K „ he way de- Creditor made 
e fo much of the Teſtator's G * whereby to Executor. 


ishe himſelf in the firſt place,- | bens other Credi- 

s, in equal degree, and after an Inventory uur 

ade, Plowd. Wodward & Parry. 

Ordinary commits Adminiſtration to the Debtor, Executriztakes 
ſame doth not extinguiſh the Debt: But if a We- = Debror to 
m who is Executrix; take the Debtor to Husband, band. 
the Husband dies, the fame is no Releaſe of the 

cbt, becauſe i it was only ſuſpended during the Co- 

ture. 

Debtor made Executor, yet he (halb pay Legacies Debtor — 
Debts, and the Debt is ſo far in beingy as to N 

ets to other Creditors, Neu. p. 160. 

editor is made Executor by his Debtor, and 

Is himſelf part out of his Goods, he canmot ſue 
"pg the reſt, becauſe it cannot be pos- 
ie 

hen the Creditcs makes his Debtor - Kaerutos 
e, or with others, if the Debtor proves the 
ll, or adminiſters, the Debt is releas d in Law, 
H. 4. 83. but the Creditor not. ſo doing, may 
the other that proves the Will, 20 F. 4. 17. 

[. owes B. 10 l. by Bond, 4. makes Ks his Exe- 
x, and N. her Co- exccutor, and 4. dies. B. 
Creditor marries K. before the bad adminittred, 
C 2 B. 


* 
* 
EEE 


Witt A. but if K. had adminiſtred before B. mar 


1 Executor of an An Executor of an Executor, may aſſent to be 


* N 9 8 * * 3 a mY * S = * "5 3 n 4 ” * a 
2 0 * F 7 "i * bel > 9 3 n * \ 1 - 2 12 4 - 
- , 4 — 1 = i l 
* * „ 7 4 - 7 - 
- - Lo 
a % 5 K . " 
: 4 , . : 
7 * % 4 . , 
N R : * 
* of 
- * ; ; 
&*. &, * * 2 
= Sk 4 


B. may recover his Debt againft N. who proved the | 


ried her, then B. could not after ſue N for the debt 
muas extin& by ſuch his Marriage, for he could not 
36... Fo_ o=_ Wie, who was Co-executrix with NN, 
PIP. , Co SM Tan © DEL BA 
A. owes B. 10 L they both die, and J. S. is Exe- 
cutor, or Adminiſtrator, both of A. and B. and 4, 
leaves Aſſets, F. S. cannot ſue himſelf, therefore he 
may retain the 10 l. out of the Aſſets of A. to ati: 
fie the debt due to B. the Creditor, before any 
ow debt of equal degree, owing: by A. H- 
art 10. | 6512.8 303) 30 13%313-4: + 
When the Debtor adminiſters as Executor, or Ad. 
miniſirator of his Creditor, the debt is extinct, and 
the Debtor is diſcharged, but it remains Aﬀets to 
charge him with debts owing by the deceaſed, 8 C 
. 136. Leon. 1. 153. { 
If divers Executors be made in a Will, and on: 
of them refuſeth to prove the Will, he may plead il 
Nunque Executor. Stiles 343- Cheeſman ad 


Turner. 


Executer- - '-Executor to one Teſtator, and refuſe for the other, 
Cr. Fac. 614. Hayton & Wolfe. 

Refuſal to be Now how the Refuſal ſhall be tried: It wasz2 
Executor, how Caſe in 1 Leon. 205. Action was brought again Wil 
- tr be tried. one Executor, who pleaded he refuſed, upon whic i 
the Parties were at iſſue; the Biſhop certified Qu 
non recuſavit > whereas, in truth, he had refuſel 
before the Commiſſary. Now per Curiam, th 
Party cannot aver againſt the Certificate of ie 

| Biſhop, and per Curiam, the only Action for ib 
Defendant , was by Action on the Caſe again 
the Biſhop for his falſe Certificate. Two Judge 
were of Opinion, That the Iſſue joined upon th 
Refuſal, ſhould be tried by the Jury, and 1 bl 


4 30 by - Iſle i a 
1 ther the Executor did refuſe before 3 
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hat un Erceomtor may de bifore Probate or not ds, 
Un abbere and how Probate 4 good | Exiidemet: 

Diverſity between Acts done before the Probate of 
a Will, and before taking out of Letters of Admi- 
niſtration. What Attions an Executor may bave 
before Probate, or not, Where it's Error for not 
ſaying, he bronght the Probate of the Will into 
Court. Of Arrears for Rent before Probate. What 
can be given in Evidence only again#t the Probate 
a Hill (bewn under Seal. One Executor proves 
the Will, the kf continues Executor. Admini- 
rat ion granted before Executor refuſeth, if good. 

g 2 Witt proved before the lx. 4 ar 
Deacon. Obligee releaſeth tothe Executor of the 
Obligor, before Probate, quid operatur. Execur 


Will which concerns Land, where to be proved. 
Will when to be proved per Teties. When a Will 
contains Lands and Goods, how and where to be 
proved. If Probatrof a Will be ſuſpended by Ar 
p. Pr Mate muy ®, Mannor. Probate by 
a Rural Dean. ere the Probate of 4 Bi- 
ſhop's I ill mu ft be; of Pleadings,as to Probate of 
Wills. Codicil, what it u. Parol Codicil, Stat. 
25 Car. 2. Of Frauds and Perjuries. # ills Nun 


Remedy for a Legacy deviſed by it. 


What an Executor may do before Probate, or not di, 
and where, and how Probate a good Evidence 
"where @ Will to be proved, ß. 


N Executor may pay debts, recover debts, make 
Acquittances and Releaſes, and do all _ 
v 


tor may be ſued for Debts, before be prove the Will, | 


cupative. Codicil to be proved before one can bave 
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the Teſſator s Goods, for bi SLE fo th mb . 225 I 
ore Als Plowd. Com. 28 7. a. ——Y 
An Executor before the Will proved, may give 
Aﬀent to a Legacy, and any of theſe Ads ſtand Diverſity be- 

tho? he die, and: not prove the VVill : But if tween Acts 
A. releaſe an Action due to the Inteſtate, and after done before _ 
takes out Letters of Adminiſiration, this ſhall not bar 4 Will, _ 
him, for the Right of Action was not then in him; before taki 


and this diverſity was taken i in, 5 Co. Midaleron's Lerersof A 


Cale. 

As for Actions brought by Executors before my 
bate, it is a Rule that Executors cannot maintain A- Reg | 
ction of debt or treſpaſs fox Goods taken away in the 1 
Teſtator's Life, ſo as the Teſtator was be entituled to What e, = 
the Action, and it grows not upon the Executor's —-n OY 
Poſſeſſion 3 but in ſuch Actions he mult ſhew the ere 
VVill. But for Goods of the Teſtator taken from 
the Executor, or a Treſpaſs done upon the Leaſe- 1557 
Land, or deſtroying and ill-pounding Goods, Exe- 1 
cutors beſore the VVill proved, may have Action | 
of Treſpaſs, Replevin, or Detinwe 1 for theſe Actions 
ariſe upon the Executor's own Perſon, Offic. Exec. 
50, 51. 

Probate of a V'Vill, or Letters of Adminiſtration Probate inde 
under the Ordinary's Seal, may be given in Evidence of Ende 
to a Jury at a Tryal, but is not concluding, Evi- of vidence. 
dence to bind the Jury tq give their Vendick accor- 
dingly, Foes 146. 


Zong againſt Caye. "i 
1 Action of debt as Wu | 


and had Judgment againſt the defendant 
at; eee 


F n 


<Q 


Amendment. allowed for true, on Tovg's own Suggeſtion, Ray- 
\ mond 223. 


In Dancomb and Singleton's Caſe, in an Action 
upon an Indebitatws Aſſumpſſt, brought by the Plain- 
tiffs as Alſignees of the Commiſſioners of Bankrupts 
againſt the Executor of David VValter for 1000 |, 
receiyed by David in his Life-time, to the Plaintiff's 
uſe, it being as the Plaintiff ſuppoſed, and as it was 
found by ſpecial Verdict, Moneys receiy d by David 
from Staley a Bankrupt ; but whether it were fo re- 
ceived before, or after his Bankrupcy, they prayed Ad- 
vice of the Court, upon the ſpecial matter touching 
ans that Point found by the Jury; and in this Caſe it 
brought, as reſolved, That before the Probate, Crew, Exe. 
but not to deſ cutor of Clark, a Creditor of Staley, might Arrelt 
"Care till one Staley for a debt due to Clark; and allo, before 
—_—_ YL ed Probate, Crew might have releaſed Staley of ſuch 

debt due to Clark, but Crew could not declare 

againſt Staley for ſuch debt, until he had proved 

Clark's V Vill. Raymond 479, 481. the Lady Chr 
s Caſe, by Hale Chief Juſtice. 


Ecclefaſtical The Ecccluſtical Court may prove a Villo 
» omar Goods an a0 thoꝰ formerly a Prohibition 
50 f a Will to go quoad the Lands, Paſch. 24 Car, 2. in B. R 
3 _m a” Ventris 207. 
e An Executor having a Reverſion in a Term, upon 
Rent before which a Rent is referred, may in a Replevin againſt 
Probate. him, avow his taking the Diſtreſs for Rent - Area, 
before his Pr obate of the V Vill, Ventris 370. 
Ts brought an Action of Eje&tment in the 
Court of Common Pleas in Ireland, againſt Elias 
beth Chicheſter, for Lands in that Realm 3 upon Not Bi 
Guilty pleaded, a Trial was had at the Bar. ; 


w Aminiſtratozs, 14 
Defendant made Title under Fobn Chicheſter, then 4 
living Executor of Edward Chichefter, by Will, in * 
writing, made in 1673, the Probate whereof ſhe | 
ſhewed : and he fied th under the Ordina- - 


ry's Scal 3 and ſhe deſired uſtices to direct the — | 
Jury, that this was concluſive Evidence to them, to 
find her Not Guilty, the Plaintiff's Leflor making 
his Title under the faid Edward Chichefter, by Let 
ters of Adminiſtration granted to the of the | 
Goods and Chattels of the faid Edward, ſhewn in _ 
Evidence under the Ordinary's Seal, bearing date in © © 
Ws 1577 ; whereby Edward Chicheſter was ſuppoſed to 
die Inteſtate : And the Court only directed the Jury 
to find, Whether there were ſuch a Will or not ? 
The Defendant put in her Bill of Exceptions, be- 
cauſe the Juſtices did not direct the Jury, that the 
Probate ſhewn to them under Seal, was concluſive 
Evidence for the Defendant. And the Jury finding Jones 146. 
there was no ſuch Will, Judgmens.was given for the. Bill of Exce- 
Plaintiff 3 which was after affirmed in the King's fe - hey 
Bench in Ireland, upon a Writ of Error. And after qud nor dire, 
the Deſendant brought a new VVrit of Error return. that the Pro- 
able in B. R. in England, and there aſſigned for Er- bate under 
por, the Juſtices not allowing the Probate of the Sg was com 
ill ſhe ſhewed in Evidence to be concluſive to the > perky aha 
ap, as in her Bill the Exceptions is alledged, and 
Where alſo the Judgment was affirmed : For the Court = 
ad, her proper way had been to demur upon the Demurrer oi 
WP hintiff*s Evidence, it having heen in the latter times Evidence. 
Wd judged, that nothing can be given in Evidence a- What can be 
inſt the Probate of a VVill, ſhewn under Seal, but given in Evi- 
rt it is forged, revoked by Sentence, or obtained by dence only a- 
WDurprize : Yet if an Executor in his Declaration, or rm boy 
WF leading, makes Title by the Probate of a VVill g,cwn under 
hewn in Court, (tho? the Probate it ſelf is not tra- Seal. 

erſable) the effect of it may be travers d, wiz. that Probate not 
e deceaſed did not conltitute him Executor (who trwerfable. 


ans by the Probate), Raymond 404, 405, 406. 
Paw- 


The Law of Executozs, 
J. S. made. 4. g. and C. his Joint-Executon, 


enn proves the Wil, and B. and C. refuſed : 4 
died Iateſiate 3 N. P. took Letters of Adminiſtration 


9. Henſloe's Caſe. 
Atrabas Cat. 


A. poſſeſs d of a Leaſe for 99 Years, makes 3 i 

his Executor, and dies; B. proves the V Vill of 4 

then B. makes Hay his Executor, and B. dies; Hy 

proves not the, VVill of B. but Adminiſtration of the 

Goods of A. not adminiſtred by B. is granted to ) 

S. who for 1000 J. ſells that long Leaſe 3 Hay ate 

this, legally renounceth to be Executor of B. and 

ter the Adminiſtration granted to J. S. is revoked ij 

Sentence, on a Citation, and Adminiſtration of the 

1 Goods of A. not adminiſtred, & c. is duly granted u 
Adminiſtra- . P. And it was reſolved, That ſuch Admin. 
tion granted ſtration granted to F. S. before Hay had renounce 


before Execu- 


k, was void, tho* Hay after did renounce ; for till ti 4 
| — 222 5 Executor refuſeth, the · Ordinary cannot grant able 1 


lute Letters of Adminiſtration to any other; and ti 
whole Property of the Leaſe ſo fold was in Hay, "ll 
Executor of B. the Executor of A. before Probate of 
the VVill of B. and therefore that Sale by F. S. wi 
abſolutely void, (and not voidable only), and bein 
void totally, cannot be made good after ſuch e 


- nunciatiof 


- 
* . 


unciation 


or proved it after his Writ brought, and bis De- P 
ration thereupon, Co, 5. 28. p. 43 El, in Bayco 
| almſſey's Caſe. ; "IE Pn” EE 
= And a Nuncupative Will muſt be firſt proved by 
itneſſes, and then the Ordinary ſets his Seal, at- 
ting the Probate of it, and that muſt be produced 

| 


Court by the Executor, declaring for a Duty due 
the Teſtator, 4 H. 6. 1. 10 E. 44. 
If an Executor declaring, ſhews the Probate of the 
in, bearing date before the date of the Will, his 
ion ſhall abate, Fitz b. Feoff. 1100. 
A Will proved N the Sequellrator, or Arch- A Will proved 
xcon, being Ordinary, is good; but a Certificate before the Se- 
Excommunication by either of them is,void, for PÞ*{rator, or 
it mult be certitied by the Bilbop himſelf, Bro. Te- ; 
ent ity __ 


_ ſeveral Perſons are Wir a and one 

them only proves the Will, and the others refuſe 
re the O:dinary 3 yet any one of thoſe that ſo re- 200 _ 
4, may, after (as well as befqre), releaſe avy A- ma reel 

n in the Teltator's Right, and it will de good s- Adlon 

lt all che four Exxecutors ; And if he that pro- 

| the Will die, the Survivors that refulad, way 

ſe any Action as Executors, ſhewing the Will 

ed by the Executor that died, 21 E. 4. 24. And And Releaſes 

i Exccutors that fo refuf may at any time aſter made to them 

bein ö Piniſter, and do any Act as Executors; and a Re- are good. 
| © to any of them of a debt owing by the Teſtator, 

made 


Probs | 
ax po your he ſhews the Will proved, or Adminiſtration granted i 


"CwL Law of Grits, 


made after ſuch Refuſal, is good to all the four Exe. 
cutors, and the Names of all the four Executors mu 
be uſed in all Actions brought in the Teſtatox s Right, 
or elie the Defendant may abate the Suit, by plead- 
ing, that the Executor that refuſed, or any of them 
is alive, tho' they have not adminiſtred any of the 
Teſtator's Goods. But when all the Executors m 
medi in the Will, judicially refuſe the Executorſtip 


beſore the Ordinary, he muſt grant Adminiſtration 


with the Will annex d, to whom it belongs, C. 


9. 37. 0 
One that ſues as Executor, or Adminiſtrator, iſ 


by the Biſhop s Commiſſary , under the Commill 
xy's Seal, it fufficeth, Bro. Adm. 
A. 28 Adminiſtrator of R. ſues C. for a debt duet: 


Adminiftrati- B. from C. C. may avoid ſuch Adminiſtration j 
— by his Plea, That B. made C. his Executor, and C. had 


proved the Will of B. abſque hoc, that B. died lv 
teſtate, and need not fue in the Spiritual Court tt 
void ſuch Adminiſtration granted to the Plaintif, 
before the Defendant proved that Will, 7 E 4 | 
12. 

The Executor hath the next Avoidance © : 


Church from the Teſtator, he may maintain a 


Impedit of his own Poſſeſſion > before the 
proved. 


for the Money payable before the Will proved, Il ri 
ceive, is a miſtake z for he muſt ſhew the Probate "i 
ſuch Action. And yet it may be true, Executor bf 
fore Probate, brings debt; rr 
ſhews it that the Action is well [ 

1 Rolls A 917. 8. I, 


Whereas it's ſaid in the Office of Executors, I 
- an Executor ſells the Goods of the Teſtator beſo 
the Will proved, he may maintain an Action of D 


— 


0 Þ Adminidlrators. + 29. 
And x the Obligee releaſeth to the Executor of Obligee relea- 


0 nn 


„n 


ter. 1 

Lhe Ewecutox may De Wed IC the Debts of the 
eſtator, betore t WII ed, except he will re- 
uſe in due manner ; and the uſual Ple E de De- =” 
ac t. to eſtrange himſelf from the Teſtament, is, _ 
he is neither Executor, nor hath adminiſtred as 

xecutor, ſo as if he be Executor de Jure, or de 

eo, by his own * it ſufficeth, Pl. Com. 


30. b. 


6 Where 4 Will to be proved. 


: 
1 
1 

| 

| 


en | woved in cexy > but 1 NIL Lee 4 
1 | concern . 5, ad itte tn to be proved. 1 
d proved In tual Court. | 
Ib robate of a Will in the Spiritual Court, is no E- Probate of the 

o_ de at the Common Law; the Witneſſes being lin _ 

l examined, their Examinations ſhall not be gi · Evidenee at 


in Evidence at Common Law, Co. Car. 396. Law. 
etter's Caſe. 1 Bulſt. 199. Semains Caſe. 


WA Will of Lands need not be proved, but 
wu EXELL proved, . no 
wit „Cr. Car. 165, 


, ian: ge to prove a Will, the Ordinary When to be 
oi do it, ex communi jure; ieee 
me to prove a later will, it muſt be per Teſter, OP 


Da, 5. 77. 

| Ordinary cites the Executor to prove the Will, 

11 d he appears not, and he commits Letters of Ad-. 1 
or RP iſtration after to the Defendant which he pleads, 1 


d that the Debt is extinct, yet the Will may be 
oved afterwards, and the Adminiſtration defeated ; 
herwiſe, if he had appeared and renounced the 
Xecutorſhi p, and the Debt is not extinct by the _— 
mini- 


a " 1 12 l | Ry | n i * * 2 

1 -minifexin in the mean dn, Elk. . Raub 
S8. Daker. 

. My difference was hw in Egerton Cale, 05 


18 het: Vin dect gui 
2 TE 2 ue not grant a 


Prohibition tor 15 whole 1 pr hut il i 
ſuch ſperial Calc it be alledged, — Party. wis 
made the VVill, was de now ſane Memorie, 4 Probi 
bition ſhall be granted for the whole: But ſuch a 
Prohibition is not to be granted in all Caſts, where 


< | Where Will the VVill contains in it a diſpoſing of Lands and 


25 n Goods, for then it would tender to hinder all the 


how to be Proceedings in the Eccſeſiaſtical Court, which is not 
5 A. granted, but in ſpecial Caſes, Cr. Car. 308. 
5 . Wy a Prohibition was gragted for 
ns, page both of Lands and Goods; and the 
ground for the Motion to have à Protiibigjon for the Bi 

whole VVill, was, in re ne Li 

2 Teyal at Law, VVhether it were 4 VVill or not! 


And i they ſhould be ſuffered to proceed, and prove 
the VVill there for his perſomal Effate, it woukd thm 


be a Evidence to induve the Jury upot a Trya, 
to paſs for the V Vil; but after Tryal — the” fame 


VVill to be remanded unto them, as to the Goods i 
6 Co. 13. 1 Rolls Rep, 21. Vide Modern Repo i 


90. 

A Prohibition was prayed to lay a Suit in the 
Spiritual Court, concerning the Probate of a VV 
of Goods and Lands; which VVilt was alledged v 
be revoked (and ſo it proved), upon a Suit at the 
Common Law for the Land, and a Prohibition ws 

nted : For the Court held, That if the Queſtion 

been in the Spiritual Court for the Probate of 1 


N * * * 
"EI F 


VVill of Goods and Lands, and making an Exec Wii; 


tor, that they ſhould not proceed to prove the V Vil 1 


quoad the Land. but that a ſpecial Prohibition as to dt i 


Land ſhould be granted, Cr. Car. Weitley & _ | 
0 


When it is one entite Will of Lands mid Goods, 
id the Allegation is to revoke it entirely, it ſnall not ' © $ 
 disjoyned in the Prohibition; :otherwiſe, if he 3 
make feveral Wills, one of Lands, and another of * 
ods, Cr. Car. 115. Drais Cale, Flesly 115. the | 
Caſe, Jones p. 353. enn e 9 
| Executor brought Debt, and ſhews in Court the If Probate of 8 
Will proved by Sentence; Deſendant pleads, the the Will be 
W cliator died Inteſtate, and that Adminiſtration was ſuſpended by 
Wanted to him, aud ſhews an Appeal of the ſaid the Appell. 
tence 3 Ch if the Probate of the will be not „ "i 
pended by the Appeal, 1 Rolls Rep. 226, n f 
Prohibition n of a Will 
nccraing Lands and Goods, yet. becauſe it was am 
tire Will, a Conſultatiqs general was granted up- 
W motion, contrary to tRe uſual Courſe, viz. that 
Defendant ſhould appear to-the Prohibition, and 1 
: Plaintiff declare, and then to be adjudged upon A 
Murrer, Cr. Car. 391. 395. Netter & Brett. " » 


1 


_ 


g 
” > 
© zF 

o 


I the Plaintiff claim as Heir at Law, and for Pro- 
icon ſuggeſts, that the Defendant libelled in the 
WWiricual] Court, and that the Anceſtor 
ade Will of Lands and Goods, and the Defendant 
Exccutor, ſued in the Spiritual Court to have the 
hate thereof, Dbi re vera, he made no ſueh Will, 
e Defendant appeared, and ſhewed for cauſe he 


2 Nr = = IF. 9 £25 Port 


pott 


— 
ö 

| 
| 


= de ſuch Will, and Iſſue joined, whether he made 


_ Wil; and the Plaintiff was Nonſufted, and 
ed to cation was granted, thet he might proceed 
4d bone. Cr. Car. 165. Hill & Thornton: bak pa 
1 145 BS the Lord hath Probate of Teftaments within the Probatewithin 
nts of his Mannor, it cannot be proved elfe- a Mannor. 
r d if they would prove it elſewhere, Prohi- | 
ane, 5 Co. 73. „ C. Magna Chartat0r, | 
W>ometimes Probate is before the Official, or Com- 9 
Hoc the Ordinary, ſornetimes before the Arch- ; 
, 5 Co. 37,38. | 


Rural 


„„ The Law et Executos, 
” Rutal Den Rural Dean proves the Will, Defendant pleids 


make a Will of ſuch Goods, ſhe made a Will and 
.- dies; a Prohibition was brought by the Husband, 'to 
ay the Probate, and it was granted, 1 Modern Re- 
men. i | e 


 pProbateofa _ Note, The Probate of a Will, per Teſtes, is no 
in per Taten, Corroborative of the Will, tho' the common Opi- 
of what force nion be otherwiſe 3 and if it come in ion in 
at LC. law, Whether Will, or no Will? It is no Evi 
dence to a Jury to prove it a Will, that it was pro- 

ved per Teſtes. n | 


| The Probate of every Biſhop | 's Will muſt be in the 
Prerogative Court, | js 


P leading. Tryals. 


If lſſue be taken on the Probate of a Will, or whe 
ther Adminiſtration were committed ( altho' they 
ſhew the Letters Teſtimonial of the Biſhop), yet thi 
ſhall be tried per Pau, 9 Co. 31. 4. And fol. 40. it 

In what Caſes iS ſaid more largely, If Iſſue be joined in the King's 
Adminiſtrati- Courts, that the Ordinary did not commit Admin 
3 oF =_ ſtration to the Plaintiff, Cc. or that the Will wa 
Will. ſhall be not proved before the Ordinary, nor that he that 
tied in pair, made the Will, proved before the Ordinary, died In- 
„ 1 teliate 3 in none of theſe Caſes ſhall it be 
Certificate of the Ordinary, as it ſhall be in caſe of 

Excom Capiend 1 

try 3 for that the proving of Wills, and the conſtitu - WW 

. ting of Adminiſtrators, did not originally belong to WI 
4 ny udges of Eccleſiaſtical Conulance, 9 C. Hen 


* 


+ But a Man cannot plead, that the Will is not pro- A Man eannot + 
ved, becauſe it is 1 under Seal, 1 Rolls Rep. Vert tha — 
226. | 5 

Defendant ffith, Adminiſtration was committed Need unde 
to him; but ſaith not, he produced his Letters of Seal; but 
Adminiſtration in Court, which he ought. But the Defendant 
Defendant may deny the committing of Adminiſtrati- =P deny the 4 
Won, notwithſtanding he hath Letters, Hob. 38. e "of 

In Debt againſt Executor, it's a good Plea, that miniſtration, 
he Teſtator made him and another Executor, who tho he hath | 

in full Life, not ſaying, the VVill is proved, Lougrs i 
9 Co. 37. b | 


7 © bt 0 s- wo. 


— - 


CT TE XS 


"CODICTL, 


—— —_— 


Is an Appointment of what one would have door WEAR 
after his death, without naming an Executor; and 
one may make as many Codicils as he pleaſeth, and 
at ſeveral times, and the Law doth not revoke the 


ormer, and Adminiſtration is to be granted with all 
he Codicils annex'd, and the Adminiſtrator muſt 


* 


be perform them 3 and ſo where one, or more Codicils 
ney ff perſonal Goods, (under the Value of 30 J.) are 
this nnex'd to a Laſt-Will, without writing, or above 
ee Value by writing, as the Statute againſt Frauds | 
1g5 "4 Perjuries requires, the Executor having Aſſets, 
ink ult perform them, and ſuch Parole Codicil Parole Codicil 
2 e, rn to the ! 
. 58. | 
1 
Stony-V'Vell's Caſe, before the Delegates, 
ſe of Decemb. MN 1679, * : 
bur 5 
tit e 4. by will in writing, makes his wife his Execu- 
g and gives her all the reſidue of his perſonal E- 
ſloe's te, after ſome Legacies paid 3 (he dies before 4. 


nd he having Notice of her death, afterward by a 
uncupative Codicil, gives to G. R. all which = | 
D 


_ ” * og J * W y | Foo 8 y . * 0 # * h 8 1 | | a | l * 1 * 8 F % 22 
4 af A. 
4 , : 
- 8 8 — 


had given. to his wife, and dies. And, it was reſol. 
ved. by the Commiſſioners Delegates, that the Nun- 
cupative Codicil was good, ( notwithſtanding the 
Statute againſt Frauds and Paxjurics, made 29. Car. z. 
Stat. 24 Car. 2. Which is, that wills in. writing ſhall not be changed 
Pernes.  Orreyoked, but by writing, 48 that Act requires): 
Fo ©" For by ſuch death of the wite before A. his deviſe of 
gy ſuch refidug became void, and, fo there was no will a 
We > to that part, and the Gift, to G. R. was as a new wil 
/ for ſp much, and was no changing of the will as 0 
5 that part, Raym 3 3+. 

. Refolved allo, That where A. by his will bequeaths 
ſeveral Legacies to B. C. and D. ſeverally, and 500 
Legacy to D. is inſerted, by force ar fraud, this Be 

H queſt to D. is void, and no part of the will: There- 
Nuncupatiye fore A. by his Nuncupative Cadicil might after, devil 
Wi. that 50 J. to another, for it is as an Original Bequeſ 
of that 50 J. So if A. poſſeſs d of a perſonal Eſtate 
of 1000 J. by his will in writing gives 590 l. df it 
to B. he may give the 500 /, reſidue. to any other by 
his Nuncupative will, ſo as he doth not alter his Exe 

cutor, Raymond 335. | 
A, owes to B. 100 J. by Bonds, B. by his wil 
Codicil to be makes C. his Executor, and after B. by a Codicil for 
eee gave the 100 J. to A. and appointed C. his Executor Wi 
Remedy for a, to deliver up to A, his Bond; then B. dies, andit 
I. gey deviſed Was adjudged, that A. could have no Relief to have 
by. up the Bond, until he had proved the Codicil in the 
Eccleſiaſtical Court, and then he may have Remedy 
in a Court of Equity, Hardres 96, 97. 


n eee? 
CHAP. IV. 
Executor de ſon Tort. : 

Phat Act or inter medling with the Goods ſhall * 


ſelling, 4 Treſpaſs.” By ſuing one as Executor by 
| en Adds amounting to a Devaſtavit. Acting 
Wi Servant to an Infant Executor. Where à Man 


ths md) plead rhe ſpecial matter for bis intermedling, 
ol, What Ad, Executor de ſon Tort may do or nor 
Be retaiu; Where taking out Letters of Adminiſtra- 
ere tion purgerh the Tort, Replication that the 
yile Plaintiff is Executor de ſon Tort, and ſo not to 


retain. Executor de ſon Tort bo to be ſued, 
and bow far chargable. Where the Tort is not 
purged by taking. our Letters of Adminiſtration, 
Executor de ſon Tort confeſſerh the Action. To 
what Aﬀiom be is ſubjett. He remained ſtill 
ſuable till Adminſtration be granted o anorher or 


wil to himſelf. Two Willi, the firſt Executor proves 
| for- be Wil, and receives 100 1; Bond, and dif- 
cutor Wl chavpeth it, and the firſt Will is repealed, its no 
nd i Bar of the Action by the ſecond Executor. One 
have BR adninifters when there is a lawful Executor 
n the or Adminiſtrator. Fraudulent Gift. Executor 


(e ſon Tort ſued after Adminiſtration' committed 
to another. | 

bat Als or intermedling with the Goods ſhall . 
mount to an Adminiſtration ; or what ſhall make 
one Executor of his own' wrong. | 


A f. 


ch or ſells them, this makes him Executor of his 


— * 
. 
* * e 
- * e 
* 


mount to an Adminiſtration 3 or what ſhall male | 
4 Man Execator of bis own wrong. Uſing or 


of "of 


uEN a Man dies inteſtate aud a Stranger By uſing or 
takes the Goods of the Intetiate, and-ſelling. 


D 2 own 


36 Che Law ok Executors, 
| own wrong. 2. When no one takes upon him to 
be Executor, nor any hath taken Letters of Admi- 
niſtration, there the uling the Goods of the deceaſed 
by any Man, or the taking of them into poſſeſſion, 
its a good Adminiltration to charge him as Executy 
de ſon Tort ,, for the Creditors in that Caſe ha 
no other to bring their Actions againſt but hin, 
3. When Executor is made and he proves the Will 
or takes upon him the Charge of the Will, and : 
Stranger takes and uſes the Goods as his own Goods i 
this' doth not by Conſtruction of Law make hin 
Executor of his own wrong, for that there is ano Wi 
ther rightful Executor, and theſe Goods which ar: if 
in ſuch caſe taken out of his poſſeſſion after that he 
hath adminiſtred are Aſſets in his Hands; but al 
though there be an Executor who adminiſters, yet 
if a Stranger takes the Goods, claiming them as Exe 
; cutor, pays and receives Debts, Legacies, - &c. and 
By 3 intermeddles as Executor, there for ſuch expreſs Ad. 
es neem” miniſtration as Executor, he may be charged as Ex 
cutor de ſon Tort, 4. When a Stranger takes the 
Goods be fore the rightful Executor takes upon him 
or proves the Will, he ſhall be charged as Execuii 
de ſon Tort, for the rightful Executor ſhall no fur 
ther be charged for any Goods, but what came t 
his Hands; all this reſolved 5 Co. Read's Caſe. 
Every having poſſeſſion or diſpoſition of the de- 
ceaſed's Goods will not make one Executor of bs 
own wrong. If one die in my Houſe I may ke 
the Goods till I am well diſcharged of them. Sol 
I lay the Goods up in ſaſtety to preſerve them, ano 
ther takes and ſells the Goods to me, he is Execuin 
de ſon Tort, but I am not. Selling ſome Good 
Selling Goods towards the Funeral, or if I take Goods by mia i 
towards the ( . = 2 
a uppoling them to be my own, or have good colou 
2 of Title, as Deed of Sale, or Authority, as Exci- 
Py Ad ac a Mer Procels, or what I do as a Treſpaſſor only, d 
Treſpaſſor. if I take only the Goods which the Teſtator wy 


and admimigrato zs. 
Life time took from me wrongfully, its no Admini- 
tration to make me Executor de ſon Torr. 


de ſon Tort. | | 1 11 
By paying Legacies a Man may be Executor de — 


have on Tort. | 4 . . ol * 
hin, If Goods come to the poſſeſſion of an Admini- 
wil. trator, and his Adminiſtration is repealed, he ſhall 
ind ; e charged as Executor de fon Tort, Mod. Rep. I. 63. 
oods ner and Davis. . 
kim One entred upon the Lands leaſed to the Inteſtate, By e 
ans. nd recovered the profits thereof, this makes him 2 
hu ecutor de for Tort. 

By the Statute of 4.3 Elix. c. 8. he that ſhall re- 


tive Goods or Debts of the Inteſtate, or a Releaſe 
of a Debt upon Fraud from a poor Stranger Admi- 


rho ſtrator, and without valuable Conlideration, he is 
. and xecutor de ſon Torr. < 
5 Ad- Where one by Covin in his Life time makes a 


Deed of Gift of his Goods to . (to defraud Cre- 
litors) and dies, this Deed is void as to Creditors 


* nd if . poſſeſſeth thoſe Goods after the Donor's 
each, he may be ſued by Action of Debt againſt 
1 im as Executor of his own wrong, and the Value 


f che Goods is Aſſets in his Hand, Roll. 549. 
Adminiſtration of the Goods of A. is granted to 


be de (a Stranger) upon Condition if B. before the Con- 
of his tion broken, give or ſell the Goods of A. by Ce- 
'kee if in, and after break the Condition, and a new Ad- 

gol iniſtration is granted to F. S. yet the Creditors of 
* may after ſue B. as Adminiſtrator, and the Value 
en { the Goods fo given or fold by him is Aﬀets in 
Gook Im, for ſuch Covin, Gift or Sale is void, as againſt 
ita s Creditors, by the Statute of 13 Eliz. cap. 5. 


We Co. 17. Hob. 49. 
A. as Executor of his own wrong, adminiſters 


ly, d e Goods of B. deceaſed, and pays Debts owing 
in bs? E. in ſuch order as the Law requires with part 
Lik D 3 of 


By ſuing a Man as Executor it makes him Executor By folag ens 


By Covia. 


* 6 | : * 7 * 1 * In 
IE r a 1 
A. 
* 4 * 
— X 


of the Goods of Band after 4. delivers the reſidue of 
the Goods to the rightful Executor or Adminiftrator 
of B. thisis a good Plea in Bar of any Action after 
brought againſt A. as Executor of B. by any Cxeditor 
of B. Med. Rep. 214: Eon oth 


Acts amounting to an Adminiſtration in Law be- 


5 rr after anothers deceaſe, which charge gne 


. as Executor of his own wrong, viz. the taking the 


Goods of the deceaſed, as a Treſpaſſer, Clays 12, 
Or paying Debts owing by . the deceaſed, with 
the Monies or Goods of . Orby taking ones own 
Legacy without the Executors aſſent, See Cro. E. 
$10, See Tit. Acceptance. But theſe Acts following 
done by one named Executor, or by Adminiſtrator, 


cr by a Stranger, make them not Executors of their 


own wrong, iz. the laying up the Goods of the 
deceaſed to preſerve them from damage, Bro. Execit. 
132,165. Dyer 135. Nor the commanding another 
to take them into {gfe Cuſtody ſo to preſerve them; 
nor the Sale of the deceaſeds Goods, and em loying 
the Mony neceſſarily about his Funeral, 21 . 4. 5; 
Bro. Adminiſt. 35. ne: Jy 

A. makes B. and C. his Executors and dies, and 
aſter C. alone takes all the Goods of A. by this C. 
is only chargable for the Value to the * 85 of 
A. Not fo, if 4. had taken away the Goods of C. 


and 4. dies poſſeſt of them, and then C. takes thoſe 


Goods being his own, and no other Goods of 4. 
for this is no Adminiſtration in Law by C. though 
he was named one of the Executors of A. 20 E. 
4. 17. 

Tha bare committing of Adminiſtration to one 
makes him not chargable as Adminiſtrator . unlels 


he doth actually adminiſter the Inteſtates Gogds, 


for he may refuſe to act by force of the Letters 


of Adminiſtration granted to him, if he pleaſe 
37 H. 6.27. ES 


The 


2 3 — 


2 | 
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F AND 


he 


| are a Devaſtavit in Law charging them as for his 


and -Mmmiratom © 3 
The Comthiſlary being hamed Executor of J. S. a ö 
ſequeſters the lateliates Goods as Commillary, and Commiſſary. 
takes them not as Executor, this is no Adminiſtrati- 
on to charge him as Executor, but only as COmmiſ- 
fry, 20 H. 6.1. b. h | 
Acts done by an Executor or Adminiſtrator, which 


proper Debt to the value, . if he pay Debts owing 

by the deceaſed out of legal Order, for he ought to pay Debt to be 
thoſe Debts in this manner (after the neceſſary paid in Order. 
Charges for the Funeral, and Probate of the Will, 

or for the Letters of Adminiſtration) firſt Debts owing 

to the King on Record, 37 H.6, 28,30, Next Debts 

upon Judgments againſt the deceaſed in his Life, 

5 Co. 28. 21 E. 4. 21, 3. Next upon Judgments 

againſt the Executor or Adminiſtrator for the Debts 

of the deceaſed. Next, Debts upon Recognizances 

at Common Law, and after Debts upon Statutes +» 
Merchant or Staple, or Recognizances in nature of aa 
Statute Staple, Roll. 925. Next to them; Debts | 
the deceaſed owed at his death for Rent on a Leaſe 

for years, Roll. 927. And after them Debts due 

for Arrerages upon Accotnpt by the deceaſed before 

two or more Auditors, or due by Bond, Bill ſealed, 

or Deed of Covenant, or other Specialties ſealed and 

delivexed to pay Mony ; and next, Debts for Servants 

Wages within the Statute of Labourers, Roll. 917. 

And next, Debts upon ſimple Contracts; and laſtly, 

pants, 21 E. 4. 21. 6. 1 * 

here a woman takes more Apparel than is con- 

venient for her degree, this makes her Executrix de 

ſon Tort, Dyer 166. b, The Defendant pleads 1 unqʒ 

Execut. Special Verdict find Adminiſtration com- 

mitted to the Wife of the Defendant who is dead, 

and that he kept honam partem bonorum, and fold 

them, he is Executor de ſon Tort, Cro. El. 472. a 


bonam pariem is good enough. | ; | q 
D 4 The = 


* The Law ok Executozs, 

The Defendant pleads he is not Executor, and the 
that he never adminiſtred as Executor; the Plaintiff tal 
replies, that at D. in Com. B. he adminiſtred the Goods 

to the Value of, &c. Special Verdict found that 7. 
5 S. made his Wife Executrix and died, the Wife 
| proves the Will and adminiſters, and made F. S. her 

Son of the Age of thirteen years, Executor; and the 
Defendant Overſeer,and dies; the Infant proveth the 

Will; the Defendant by the Conſent of the Infant 

ſelleth certain Goods to the value of 140 J. to the 

. uſe of the Infant. Per Curiam, Infant Executor is 

to pay Debts, and then he muſt ſell Goods to pay 

. them, for perhaps the Creditors will not ſtay, nor 

Ang as ver take Goods for their Debts, and then the Defendant 

Infant-Execu- às Servant to the Infant, the ſelling is good, and is 

tor. no Adminiſtration in him, Cro. Elix. 254. 'Clerk 
and Hopkins. 3 . 1 K * 
. It is in Law an Acceptance of the Executorſhip, 

—— ſo that the Executor named in a Will cannot aſter 

of an Execu- refuſe it, Iſt, If he do any Act proper only for an 
torſhip. Executor, 1 Brownl. 82. Idem 259. adly, If he 
releaſe a Debt due to the Teſtator, 8 H. 6. 36. 
2 Brownl. 58. Or 3dly, brings an Action as Ex- 
ecutor, 8 H. 6, 36. Or 4thly, Pays any Debt the 
Teſtator owed, 21 E. 4. 5. Or 5thly, Takes the 
Teſtator's Goods into the Executor's poſſeſſion not 
claiming them as the Executors own, 5 Co. 32. 
Dyer 105. 8 H. 6. 35. 24 E 4.5 Much more if 
the Executor uſeth the Goods ſo taken, 5 Co. 33. 

4 32 H. 6. 37. 6thly, If the Executor named di- 

= ſtributes the Teſtator's Goods to pious Ules, 21 . 
. 6. 27. So 7thly, If the Executor being alſo Le- 

gatee of Goods takes them without his Co- Executors 

Aſſent, 11 H. 4. 84. So Sthly, If ſueh Executor 

diſpoſeth of the Teſtator's Mony, 20 E. 4. 17. Or 

pleads in Bar as Executor, Bro. Exec. 8 8. Or proves 

the Will, 26 HF. 8. 7. 5. Or ſells Land to pay Debts 

by Power in the Will, 9 E. 4. 4. So gthly, * 
| | ; 
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and Adminiſiratozs. © 
the Wife. named Executrix after her Husband's death, 
takes more than her convenient Apparel, Dyer 186. 


Where a Man hath colour by any authority in Pleading the © 
Law to meddle, he may plead the ſpecial Matter, ſpecial Matter. 


and traverſe that he adminiſtred in other manner, as 
Superviſor, one who had Litteras ad colligend (but 
not to ſell) one who is made Executor by a Will, 
which Will is diſproved by one later made; but 
where he claims Title and Intereſt in the Goods as 

by the Gift of the 5 in his Life time, he ſhall 


not traverſe, that h iniſtred any other Goods, 


in any other manner 3 but abſque boc, que come Ex. N 


le Inſt. 321. 2 Brownl. 183. Lawry and Aldred, 
Doct. Placitandi 172. Dier 166. ä 4 


What Acts Executor de fon Tort may do or not. 


All lawful Acts which an Executor de ſon Tort, 
or Diſſeiſor, or Abator doth is good, as paying 
Debts, Legacies, Allen p. 40. 5 Co. 30. Conlter's 
Caſe, Plowd. 282. | | | 
Executor de ſon Tort (hall not retain, for of this 


4 
1 
h 


ſhould enſue great Inconvenience for every Creditor, Retainer, | 


and eſpecially when the Goods of the deceafed are 
not ſufficient to ſatisfie all the Creditors, will ſtrive 
to make himſelf Executor de 2 Tort, to the intent 
to fatishe himſelf by Reteiner, by which others ſhould 
be barred, and it is not reaſonable that one ſhould 
take advantage of his own wrong, 5 Co, Coulter's 
Caſe, Aloor 664, 1 Bulſtr. 103. 

One is made Executor by a former Teſtament, 
which is proved, and pays Debts, c. and after 
another Teſtament is found, and another Executor 
_ Quere,if the Reteiner may pay himſelf, Cro, 

it. 631, 

One is Executor of his own wrong, and after 
takes out Letters of Adminiſtration pendente Lite, 
he may plead Reteiner to fatisfie his own 2 

ore 


41 . The Law of Executo2s, 
Executor of his before the Plaintiffs Debt due by Contract, bat he 
. © own wrong fhall not abate the Writ by taking out Letters of Ad- 
el 1 Stiles p. 337. Williamſon and Nor- 
3% * WIC Fr : , 
e If Eee de [an Tart catewand fell Goods, and 
| miniſtration. after adminiſters, the Sale is good, 5 
Where taki If one who had poſſeſſion of the Goods of the 
3 " Inteſtate pay ſo much Mony as the Goods are worth, 
Adminiſtrati and after 1 22 of armed 2 2 then 
on purgeth Actions are t againſt him, he may well plead 
| _ and fully Arninifired. for the of Adminiſtration 
ein. purzeth the Tort, Sid. 76. Baker and Berisford ; 
| | when once Adminiſtration is committed he is 
not ſo ab initio, which is the reaſon that he may re- 
tain to himſelf, 1 Keb. 285. 
A. brought Debt on a Bond of 40 l. againſt I. 
as Executor of P. The Defendant pleads that P. in 
= | his Life was indebted to him in 40 l. and that Goods 
1 to the value of 10 J. came to the Hands of the De- 
fendant, which he retains towards the ſatisfaction 
of his Debt, and replies, that nulla bana over the 
3 | ' Goods of the Value of 10 l. came to his hands; 
e The Plaintiff replies and ſſie ws, that the Defendant 
0 "he Plaine i Executor de ſon Tort to P. & quod habet mnlts 
tiff is Executor alia bona of P. adminiſtrand* apud S. &c. and 
de ſon Tort, and concludes & hoc paratus eft werificare, The De- 
ſo not to re- fendant rejoyns and demands Judgment, if the Plain- 
mo tiff ſhall be received to ſay, that the Defendant is 
Executor de ſon Tort, when he had affirmed him 
in his Declaration to be Executor Teftamenti ; The 
Plaintiff demurs. Per Curiam, The Replication is 
good, foe he is Executor de [on Tort notwithſtanding 
the Declaration, and there is no other form of the 
Count in ſuch Caſe, 5 Co. Coulter's Caſe 3 but the 
Plea is diſcontinued, for the Defendant pleads as to 
Plea diſconti- the Goods to the value of 10 /. he retained, and 
2 A _— that he had nulla plure bong: adminiſtrand ; and the 
uon Plaintiff replies, he had plura, he ought to * 
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8 Alexander Lane, 1 . ; 
103; 1 04. eme Caf iſe, 1 


Executor de fon Tot his ts br fs % the 


far chargable. 


He muſt be named e in the Deal FO 
other Executors are; 5 Co. 3 

Executar de ſan Tort 3 the Adminiſtration, oF |: 
but the Goods which * to his Hands pea his — 
Adminiſtration granted, 1 5 not to W ngen 
the other Goods which he | had befqe dif Wfatzon. 
he ought-to be ſued as Executor aA ort ; K* 154 wb | 
if he be ſucd as Adminiſtrator he ſha pay na more a 
than Aſſets that came to his Hands fince the Admi- * 
niftration 3 if he plead in Abatement the other may "2 
reply ſpecially, Off: Ex. 256. Br. Tit. Adminiſt. 26, 
For when by his tortious Adminiſtration, he bath 
given advantage to be ſued as l he « not Where 8 

his own Act purge this Tort, and cauſe the Plain- . 15 4-2 
oh to ſue him 9 AI Narpe, but the Plaintiff Ange as 
hath Election to fie him one way Or other, C 70 miniſtration. | 
Elix. 102. Stub's Caſe, But if Adminiſtration be 
committed and he waſts, and after its repealed an wn 
granted to another a Creditor who would be reliey 
out of the Goods waſted, mult ſue the firſt Admi- 
niſtrator and not as Executor de ſon Tort, Off. Ex. 
256, 257. 1 its ſaid in 2 Brownl, Tg and 
Aldred's Caſe, citing, 9 Ed. 4. 3. If one be Execu ; 
tor of his own wrong, and after Adminiſtration 
i committed to him, and he is charged as Executor 
after Adminiſtration committed that the Writ ſhall 
abate, otherwiſe, if Adminiſtration be committed, - 
hanging the Writ, 2 Rrownl. 186, 

It Executor de ſon Tort confeſſeth the Aion it 


{hall not prejudice the rightful Executor. r 
CON ” 
ded | | A. | 


Ad- 


＋ 2.8 — 


Che Law of Execute, 
A 5 poſſeſſeth himſelf of the Goods of the 
ter 


Inteſtate Adminiſtration is granted to a Credi- 
tor of the Inteltate, he may bring Action of Debt 
againſt the Stranger as Executor de ſon Tort, or he 
may bring Trover or Treſpaſs for the Goods, Stile. 
p. 384. Aſbby and Child. 
To had At- Executor de ſon Tort is ſubject to the Action of 
on he is ſub- the rightful Executor and of che Creditor, 
jet. A. is made Executor, and after another is made, 
Two Wills, and B. is Executor, 4. proves the Will and receives 
the firſt Exe 100 J. Debt on Bond and diſchargeth it, not know- 
Lon bond, ing of a latter Will; the firſt Will is repealed, and 
and the firſt the laſt proved, this Payment and Releaſe is no Bar 
Will is repeal- of Action on the Bond brought by B. 1 Roll, Abr. 
ed. 719. Greves and Wrigbam. 
Executor de ſon Tor remains ſtill ſuable though 
5 be granted to another or to him- 
If Tet be pur- It was the Opinion of ſome of the Juſtices, that 
gel by raking the Tore is purged by taking of Letters of Admin 
of Admini- ſtration, and that they are to be charged as Admini- 
tration. ſtrators only, 20 H. 6. 1. And the Caſe of the Car- 
. dinal of Canterbury, 9 E. 4. 33. 21 H. 6. 8. Gaw- 
dy contra, and that the Defendant might by charged 
as Executor, 3 Leon. 197. 1 Rolls Abr. 919. 
If there be an Execution in wrong before the Ad- 
miniſtration granted, the Plaintiff hath cauſe of Acti- 
on veſted in him, which ſhall not be taken away by 
the Adminiſtration granted after, though it be be- 
fore the Action brought, and the rather becauſe 
thoſe Goods taken away by wrong before Admini- 
{ration ſhall not be Aſſets in the Hands of the Admi- 
niltrator till they be converted or damages for them, 

Hob. 49. Keble's Caſe. EI 5 
Sir V. M. Executor againſt E. P. Executrix, the 


DPteeſendant as Executor de ſon Tort takes divers Goods 


into her Hands to the Value of 400 J. and ſells by 


direction and aſſent of F. P. her Son, who 8 
ta 
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und Adminiſiratozs. © 

F takes Letters of Adminiſtration and paid the juſt Debt 
© on Specialties, as far as the Goods of the Inteſtate 
a amounted to, as well to the value of 400-/. fold by 
* his Mother, as of all the Goods whereof the Defen- Execurrix de ſon 
* dant died poſſeſs d of, and aſter that Action of Debt I, who ſells 

was brought againſt the Feme as Executrix de ſon vary Hay 
Tort, who pleaded fully adminiſtred, and all this adminiſters, no 
Matter was diſcloſed upon Evidence. The Barons Action lies a- 


45. 


X be charged, but that the. Plaintiff ſhall be barred, cutrix. 
5. for the Action is brought after the Adminiſtration 

d committed, and ſhe was chargable ſor the Goods 

ar 


to the Adminiſtrator, who had fatished as far as 
the Goods amounted to, its not reaſcn- that ſhe 
ſhould: be doubly charged, i. e. to the Adminiſtra- 
tor and to the Creditors. Aliter, had the. Action 
been brought againſt her before the Adminiſtrator 
had fully adminiſtred all his Debts 3 for ſhe having 


at gained Goods into her Hands is chargable for them, 
. a5 Executrix de ſon Tort, until ſne gives ſatisfaction 

n- for them to the true Adminiſtrator, or ſhe her ſelf 
- atishes ſor the true Debt to the value, Cro. Car. 87. 
. Whitmore and Porter. 12 g 

ed Upon fully adminiſtred pleaded by the Executor of 

one for Rent, &. The Caſe was: The Teſtator 5 

- made the Defendant his Executor, and he medled 

a with divers Goods of the Teſtator, and afterwards 
of refuled in Court, and the Adminiſtration was com- 


mitted to B. and the Inventory came to 1000 J. 
and it was given in Evidence for the Defendant, 
that he himſelf had paid certain Debts, and others 
had recovered againſt the Adminiſtrator divers Sums 
of Mony to 1000 J. & ultra. Quære was, if this 
Evidence did maintain the Iſſue for the Defendant, 


which 2 an Adminiſtration by himſelf. It miniſt. what E. 
Was agreed, if an Executor of his own wrong maintain that 
meddle with the Goods of the Teſtator, and after Iſſue. 


the 


who delivered their Opinions ſeriatim, ſhe ſhall not gainſt the Exe» | 


f 


becauſe the Defendant had pleaded fully adminiſtred, Iſſue Pia dl. 


vidence wall 


1 Y One admini- thete be then no other that is his lawfub Ex 
ſters by wrong ar Adminiſtrator, Hob. 49. But if when I ſo ad- 


46 The Lat of Ekecuto2s, 
25 the Adminiſtrator adminiſters the reſidue. In Debt 
_ the Exteutor, who pleads fully adininifited, 
if. he can prove that he hatty adminiftred part, — 
che Adminiſtrator the reſidue, the ſame is good E. 
vidence to maintain the Iſſue; but in the 
Cate the Defonduiit is che very E Newudor, und be lurch 
adtniniſtred, in which Caſe he — and ſo 
the Adimitiffration is not well committed; and what 
be did was without Warrant, and ſo it is no Admij- 
niſtration to prove the _ 1 Leon. 154. Hawking: 

and Laue ſom Vide Noy 65. 
Where 1 uſe, fell or take into y poſſeſñon the 
Goods of one deceaſed, Tam chargable as his Exe- 
cutor to the value as Aﬀets by my own wrong, i 


* 


Ecutor 


when there is 
miniſtted by wrong N. was lawful Executor or 
1 Adminiſtrator of J. S. the deceaſed 5 then 1 am 
minſtrator. not chargable' as Executor of F. S. in my own 
wrong, for the Creditors of F. S. may ſue V. 

he alghefal Executor or Adminiſtrator, and the 

| $ {b- adminilired are as if I had taken them 
3 and are Aſſets in his Hands only; and I 
chargable to the Action of V. for them, 
Co. . 34. And yet if after V. as lawful 
xecutor® or Adminittrator of 7. S. hath - admini 

| ſired his Goods, I take Goods of F. S. and claim- 
ing them as his Executor, receives Debts as due to 

- him, or pay Debts owing by him, or Legacies he 
ve away, I may then be charged by. Action of 

t brought againſt me as Executor (by wrong) 


by the Creditors of J. S. to the value of which I 


ſo wrongfully adminiſtred after ſuch time as V. the 

rightful Executor or Adminiſtrator of J. S. had 

righfully adminiſtred other Goods of be ae 
. makes 7. S. his Executor and dies, 

J.. adminiſters 7. B. takes the Goods G . * 

P. a Creditor of VV. ſues - J. B. as Executor _—_ 

an 


EIS 


6 


bate relates to the death of V. 7. B. may plead fach 
Recovery had againſt him by P. and his farisfying 
the ſame , for J. B. ſhall not be doubly charged for 
the ſame Offence ; and if the Executor had ſued J. 
B. firſt and recovered, I. B. might plead the ſame 
to any Action after: brought againſt him by the Te- 
'tr tors Creditors. . L 


If B. an Executor be ſued for a Debt 


"7 2, ww” wt ww 


* 


e — rc of the Debt 
ſued fon, upon a ent obtained hy Hitm againſt 
16 Pr av Executor Avic N. P. adminittred 
the Goods of 4. the Teſtator, before B. the lawy- 
ul Executor had ad miniſtred. | 

A, hath Goods of N in- his pofſeffion, N. dies; 


Executor of B. (by wrong) as he is, if 4. after 
donvert them to the uſe of) 4: 32 H. 6: 6. | 
B makes: A. his Executor and dies, A. refafeth to 


Fe 


— 


2 
. 


4. after claims them as His own; and uſeth term 
as in his own right, by this 4: is not chargable as 


A, 


owing by 
4. the Teſtator, it is a. good Plea in Bar, that the leading 


m, adminiſter before the Ordinary; and Adminiftration 

al granted to N. of the Goods: of B. if after 4. as 

ni Servant to N. ſells Goods of. B. and? accounts for 

im- hem to N. this makes not A. to be chargable as 

to xecutor of B. (by wrong) 31 H. 6: 13. 

; he A Man makes Deed of Gift of part of his Goods 

of o E. and leaving the reſidue, being ſmall, makes 

ng) bis Executrix and dies, ſhe refuſed, Adminiſtra- 

h lon is committed to B. Per Curiam, The Gift is 

the oid by Common Law. and by the Statute of 13 

had liz. and ſo the Creditor may have Action of 

A Debt againſt E. as Executrix de ſon Tort, 2 Leon. Fraudulent 
— 154 Stamford's Cafe, Vide Moor 495. Cro. Fac. Profit. . 
J. 


The Lam ok Executozs, | 
A. made B. his Executor and died, B. to the 
intent to defraud the Creditors, refuſed to take upon 


48 


him the Executorſhip., but cauſed a Stranger to 


take out Letters of Adminiſtration, who fraudulent- 
ly gave the Goods of the Teſtator to B. who dies, the 
Gilt is void by the Statute of 13 Eliz. and then B. 
by the Occupation of the Goods ſhall be charged c 
Executor of his own wrong. 
| 3 72 — Executor, _ pleads be — 
. - tor, Judgment de Brevi. The Plainti ies, he 
1 adminiſtred de ſon Tort, beſore he took 4 Letter 
pleads he is of Adminiſtration and good, & reſpond” ouſter, Cr. 
Adminiſtrator. Trin. 30 Elix. Stubb's Caſe, Rolls Abr. 919. 
Replication; . d. Owesto B. 50 J. by Bond, A. dies and C. ü 
miniſters, he Executor of his own wrong to A. and after Adm 


was Executor de niſtration of the Goods of A. is lawfully granted 
fon Tort. to N. yet after B. may ſue C. as Executor of A. for 


Executor de ſon 


133 N. is not lyable to thoſe Goods of A. which N. ad- 
Adminiſtrati- miniſtred till C. has recovered them or the value; 
on committed and if N. have no other Aſſets B. cannot ſue N. 2 


to another. Adminiſtrator of A. but B. by Suit in Chancery « | 


inſt N. may compel N. to bring an Action of 
en. Treſpals or Trover againſt C. for © which 
C. wrongfully adminiſtred before the iniſtration 
granted to N. 5 Co. 34. en 
Per Act. 30 Car. 2. Executors and Adminiſtra- 
tors of Execator de ſon Tort are liable to pay Debts 
out of the Eſtate of the dectaſed. | | 
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to 

ou Joynt-Executors. 

3 Due Joint Executor proves the Will only. Summons _. = 
and Severancess How the Ad of one Executor 7 

ra. inbe Ad of all. Executor not to be charged bythe | | 

he Devaſtavit of his Companion. One Executor 7 

* pears, and the other makes default. One yleaas, , 

þ and the other acknowledpeth the Action. One is 


outlaw*d, and the other pleads. After Partition 


* of the Specialties, one releaſeth an Obligation, if 
mi one may bring the other to Account. One not 


chargeable for more than comes to his hands. 
Partition of Teſtator s Goods between the Executors, 
if one may grant them to the other. Infant · Ce- 
Executor. Sammons and Se verauce. 


ue; 

l. 2 

= ne OL the lOynt-Execcutors proves tnegummon: and 

i V Will It gives them all equal AuthorityþSever "ne | 
hich 8 Intereſt wit im roy 41 y or t Wil "4 
tion 


$4 thing entire, and the Ordinary hath'no power 
5 divide that Authority which the Teſtator agel 
oynt, 4 
Where Executors, ſuch as will not proſecute, ſhall 
de ſevered, and the reſt without them may proceed. 
ide Summons and Severance. | 

If one is ſummoned and ſevered, and the other 
proſecute to Judgment, the Executor which was ſe- 
ered, (hall not be received to acknowledge Satisfa- 
ion of the Debt and Damages recovered, and yet 
is Releaſe before Judgment ſhall be a barr notwith- 
tanding Severance, Dyer 319. b. After Judgment he 


wiſh 


AP. E One 


9 4 
x * oe 
WC” . 

3 

2 
_ - 


_ 


he — 1 Executor ſhall charge the other no further than the 


„ Relaſeof one away all the Goods of the Teſtator, this ſhall biudſ 


* , * FIG. | ; 9 a — Oey ge 4 a wr 11 K "F 
© *Executor not One Executor ſhall not be charged by the Devs 
to be charged ſ avit made by his Companion: For the Act of one 


Companion. Goods cf the Teſtator in his hands amount unto, but 

| not to charge him of his own Goods : For it was the 
Folly of the Teftator to put fach Truſt in one, that 

would do ſuch Acts to his diſadvantage, Cr. RA 


6 | | 
Where the If one Executor will confeſs an Action, this ſhall 
Confeſſion, or bind the other; ſo if he releaſe an Action, or gin 


other, or not. lis Companion, but not to charge the Companion a 
of his own Goods. Lhid. Hapther s Caſe. And itt 
faid in Dyer 2 10. & 21 H. 6. 46. where they hl 
be charged of the Goods of the Teſtator, the Nonſuit 
Releaſe, or other Act of one ſhall bind the other; 

. but not if they ſhall be charged of their own Goods, 

How the Act The pofleſſion of one Executor, is the poſſeſſion 

of one 2 of all; Payment of Debts by one, is Payment by al 

Of all © **** (but not in Caſe of a Devaſtavit) Sale of the Good 

28 by one as a Sale by all: So of a Releaſe, Aſſent, cr 

per Stat. 9 E. 3. c. 3. Iwo or three Execntoss at 

ued in Debt, Covenant, & c. and all do not appear, fr 

ic which doth 1 8 mut anſwer without h 

- and the other Companion; not {© in a Subpœna; nor if ſued i) 

makes default. Latitat in B. R. as Mr. Wentworth thinks: Se 

Nuere, ſince one ſues by Ac etiam bille. Off. E 

139. 2 

If one appear to a Suit, and the other make de 
fault, in whoſe Hands all the Goods be which are not 
adminiſtred, if he that appears pleads, he hath ne 
thing in his Hands, it ſhall be found againſt him, i 
the poſſeſſion of one is the poſſeſſion of all. 


© - ©; © mw wa > ww. .c.- .,eAa2 


err 


One appears, 


8 © > z> 1D 


Manly 


2 __ A lh 
* — 


Three Executors brought an Action of Troyer, 
for the Defendant's Converſion of Goods (which 
were the Teſtator's) in the Executor's own time, 
two of the Plaintiff's made default, and were Non- 
ſuited and ſever d by Award of the Court, and 
the third proceeded to Tryal upon the Defendant's 
$ Plea of Not Guilty, and had a Verdict againſt the 1 
Defendant, but Judgment was arreſted, it being 2 4 
reſolved by the Court, That Severance lies not in this 1 
Caſe, becauſe the Converſion was in the Executor's | 
time, and is as if twere in an Action of Treſpals for g enge. 
the Goods taken out of their own poſſeſſion, where- 8. © 
in Leverance lies not; and conſequently the Nonſuit | 
of one of the Executors, in ſuch Caſes is the Nonſuit 
of them all, Hardres 317, 318, | 


And therefore it is, if Goods be taken out of the Goods ber- 

poſſeſſion of one, all ſhall maintain an Action of fahon __ | 

Treſpaſs 7 and it's faid, if one Executor only fell the may have 

Goods of the Teſtator, he alone may maintain an A- Treſpaſs 

ction of debt for the Money; and if Goods be taken 

out of the poſſeſſion of one Executor, he alone may 

maintain an Action, and that without naming him- 

ell Executor, Went. 150. c 

Debt is brought again two Executors, and one * 

of them only appears and conſeſſeth the Action, Judg- | 1 

ment ſhall be againſt both of them, de bon Taſtato- 4 

ris, in all their hands, and the damages of him on- * 1} 

2 _ appeared, Brownlow 53. Houldſworth's 1 

E. : p : 7 

Adlon of debe is brought agaiuſt two as Executors, 0% Fig 

one pleads that he was Adminiſtrator, and pleads a acknowledg- 

Recovery againſt him as Adminiſtrator, and that he eth the Agron. 

had fully adminiſtred, and had not Aﬀets : And the 

other Executor nog he Action, it ſarf 

2 


* 


The Law of -Executows, 
held a good Plea, tho? the Defendant might have de- 
feated the Action brought againſt. him as Executer, 
If an Executor of his own wrong, be ſued with a 
rightful Executor in one Writ, the Executor of his 
own wrong, ſhall. not, by his Plea, prejudice the 
—_—_ Executor, 1 Brownlow, Laws and Al- 

Jred. 4 „ 

Action on the Caſe was brought againſt four Exe- 
cutors, upon a Promiſe of the Teltator 3 one acknow- 
ledgeth the Action, the other three plead Non aſ⸗- 
ſumpfit; their Plea (hall be received as beſt for the 
Teſtator, but the other ſhall excuſe himſelf from da- 
mages, 1 Rolls Rep. 424. 4. Chaff and Kelleaum, 

One is outlaw- In Action of debt againſt three Executors, two of 

ed, the other them are outlaw'd, and the third pleads, and Ver- 

pleads. dict againſt him, the Judgment ſhall be againſt all 

per Stat. 9 E. 3. for they are but one Executor, and 

the Coſts ſhall be given againſt him that pleads, if 

the others confeſs or ſuffer Judgment by default, and 

X there ſhall be but one Judgment, and not diverſe, 
15 2 Brownl. 274. | 


enn. Note, If any one of the Plaintiffs Joynt-Executors 
1 die, the Writ abates. 


Two Executors made Partition of the Teſtator's 
Specialties, and then one of them did releaſe to the 
Debtor an Obligation which belonged to the other 
Party, the debtor having Notice of the Partition, 
Chancery would not relieve: If the Releaſe was ob- 
0 by Covin for a leſſer Sum, it would, Ao 

02, | 
One makes his A. and B. are Joynt-Executors of C. they both 
3 2 prove the Will: 4 makes N. his Executor, and 
the other dies dies, and after B. dies Inteſtate, the power of A. 2 
Inteftate, Executor of N. was determined by his death before 
B. fo that N. could not intermeddle with the Goods 
of C. becauſe they all belonged to B. the ſurviving 
Executor, 


and Adminſrators. 7 
Executor, and after B. dies Inteſtate, all the Goods of - 
C. go to the Adminiſtrator of thoſe Goods not admi- 
niſtred by 4. and B. late Executors of C. Bro. Ex- 


ecutor. 149. 


Grants. 


Two Executors have a Term, and one grants to a 
Stranger all that belongs to him, the entire Term 
ſhall paſs, alit. of Joint-Tenants. So if one Execu- 
tor grants his part of the Teſtator's Goods, all paſ- 
ſeth, 1 Rolls Abr. 924. Parcenel and Fen's Caſe. 

If a Leaſe for 2000 Years comes to two E xecutors, How diviſion 
no diviſion can be made between them, and one can- may be made F 
not grant his part to another, but they may ſettle in of a Leaſe, 1 
truſt, the one Moiety for the one, and the other for q 
the other, Went. 142. G | 6 

If one Teſtator deviſe to one Executor all his 3 
Goods, he may take them, and maintain Action of 
Treſpaſs againſt the other, as Reſiduary Legatee, 

Went, 142, 

Two Executors have Land and Goods in Execu- One diſchar- ö 
tion, and one releaſeth all his Intereſt, this is a total geth an Execu- 
diſcharge of the Execution; but if it were Covinous, 0. | 
there is Remedy in Equity. | 7 

Regularly, one tor cannot ſue another, | 
Went. 141. | 

And it has been ſaid, where there are two Exe- One brings the 
cutors, one of them may not force the other to ac- other to 
count in Chancery. Sid. 3 3. Tamen Quere. count. 

A Feme-ſole, and another, are made Executors, 

a Creditor marries her before ſhe accepts the Execu- 


bot! WY tortip,he may fue the others: And ſoit is in Caſe of 
* a Creditor, Tones 119, 120. 
ox In Caſe of Joynt-Executors, none of them is 


able for more of the Aſſets than comes to his 

$ ſeverally : But if by Agreement between them- +4 
ſelyes, one of them be to receive, or intermeddle with Eo 
E 3 ſuch 
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ſuch a part of the Teſtator's perſonal Eſtate, and ano- 
ther of them with the other part, each of them is 
chargeable for the whole, becauſe the Receipts of 
them are purſuant to ſuch Agreement made by their 
own Conſent between them. Hardr. 314. 
| A. and B. are Joint-Executors of C. A. dies, B. 
' Debt not ex- the ſurviving Executor may have an Action of Debt 
againſt the Executors or Adminiftrators of A. for a 
debt which A. owed by Bond to C. their Teſtator, 
Leon. 320. This is in Cafe where a Debtor and a 
R are made Executors, for the Debt is not 
extinct by A. being one of the Executors of C. 

A. and B. are Joint-Executors of C. A. alone ſells 
. Goods for 5 J. A. only muſt bring Action of debt for 
it, not naming himſelf Executor, becauſe the Contract 
was made with him only; but when the 5 J. is re- 
covered and received, it is Aſſets. Fitzhberbert's 
4 .. Joynt-E d they fatisfie all 

- Two ate Joynt-Executors, and t sſie 
= * Debts and Legacies, and then the one of them takes 
dio accompt in all the Surpluſage of the Teſtators Goods and Chat- 
Chancery. tels, the other Executor may in Chancery compel his 
3 Companions to accompt for, and pay him the Moie- 
ty of ſuch Surpluſage, Mod. Rep. 284. 
; An Executor's Gift or Grant of the Teſtator's 
1 Goods, to his Co-Executor, is void 3 and a Partiti- 
* on of ſuch Goods between Executors is alſo void: 
. And if one of two Executors die after, or before any 
ſuch Gift, Grant, or Partition, having any of the 
Teſtator's Goods in his Cuſtody at his death, the ſur- 
viving Executor may have an Action of Deteiner, or 
Trover, againſt the Executor, or Adminiſtrator, of 
him that died, to other Perſons to whoſe Hands ſuch 
Goods came, after ſuch his death, 27 H. 8. 21. 
A. by his Will makes B. his Executor, and N. to 
be Coadjutor to B. and to diſtribute the Goods of A. 
N. is not by this Co- Executor with B. but B. only 
muſt ſue, and be ſued as Executor. But if the _— 
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mad been, that D. ſhould be Executos of A and that 
$ N. ſhall have the Admiiſiration of the Goods of A. 
oy dus B. and N are Joint Co-Executors of A. and 
1 it either of them proves the Will, they muſt ſue 
jointly as Executors 3 and it they both adminiſter, 
; muſt be ſued as Joint-Executors, 2 H. 4. 31. 21 H. 
Ni 6. 6. Ny x 
a An Infant under the Age of 17, being Co-Execu- 
r; tor, may join in the Action with the Executor of full 


[2 Age, for debts due to the Teſtator, and they may all 1 
jointly ſue by their Attorney ; or the Executors of | C 
full Age by Attorney, and the Infant - Executor by his | 4 
U next Friend, 1 Sid. 449. Aded. Rep. 47, 72, 276, | 
or 277. So they may jointly ſue Scire Facias, to have 
10 Execution of a Judgment in debt, obtained by the 1 5 


re- Teſtator, Mad. Re „ 47. 
t's A. obtains a Judgment in debt, he makes his 
Wife and two Daughters his Executrixes, and dies; 

all the Wife alone proves the Will, reſerving the power 

kes of Adminiſtring to the two Daughters when they 

at came in, the Wife alone may ſue Scire Facias, ſhe 

his averring that. both the Daughters are under the Age What Words 
ie of 17, Mod. Rep. 297. N | make a Co» 

If one makes B. his Executor, and deviſeth certain Executcr. 

or's Goods to B. and N. for the Teliator's Soul, os to 


C 
F 


titi- pay his debts, it ſeems that by this B. and N. are * 1 
oy Co-Executors of thoſe Goods, 39 H. 6. 27. | "ol 


the ee all the Goods of C. the other is remedilels as to 
{ur- the Mojety t Common Law, but may be relieved 
7, Of in the Spiritual Court, or in Chancery. 16:4. 
„ of A. and B. are Co-Executors of N. who deviſed - 
ſuch all the reſidue of his Goods after Debts and Legacies 
paid to A. only; by this, 4. only hath the Property 
7 to in ſuch reſidue to his own uſe, and may retain the 
{ A. ſame againſt B. and if B. take any of that reſidue to 
only be on uſe, 4. may have an Action of Treſpaſs a- 
Will gainſt him, 6 HH. 7. 5. 

E 4 A 


„% |  - Tho Law. of Executoys, 
8 ſuch a part of the Teſtator's perſonal Eſtate, and ano- 
ther of them with the other part, each of them is 


chargeable for the whole, becauſe the Receipts of 


them are purſuant to ſuch Agreement made by their 
own Conſent between them. Hardr. 314. 
A. and B. are Joint-Executors of C. A. dies, B. 
' Debt not ex- the ſurviving Executor may have an Action of Debt 
; againſt the Executors or Adminiftrators of A. for a 
debt which A. owed by Bond to C. their Teſtator, 
Leon. 320. This is in Cafe where a Debtor and a 
Stranger are made Executors, fot the Debt is not 
eründ A. being one of the Executors of C. 
| A. and B. are Joint-Executors of C. A. alone ſells 
Goods for 5 J. A. only muſt bring Action of debt for 
it, not naming himſelf Executor, becauſe the Contract 
was made with him only; but when the 5 J. is re 
covered and received, it is Aſſets. Fitzhberbert's 
| my 120, I 1 + hw E 
. Two are Joynt-Executors, and t atisfhe all 
| * Debts and Legacies, and then the one of them takes 
dio accompt in all the Surpluſage of the Teſtators Goods and Chat- 
Chancery. tels, the other Executor may in Chancery compel his 
2 Companions to accompt for, and pay him the Moie- 
| ty of ſuch Surpluſage, Mod. Rep. 284. 
= - An Executor's Gift or Grant of the Teſtators 
_—_— Goods, to his Co-Executor, is void; and a Partiti- 
3 on of ſuch Goods between Executors is alſo void: 
And if one of two Executors die after, or before any 
ſuch Gift, Grant, or Partition, having any of the 
Teſtator's Goods in his Cuſtody at his death, the ſui- 
viving Executor may have an Action of Deteiner, or 
Trover, againſt the Executor, or Adminiſtrator, of 
him that died, to other Perſons to whoſe Hands ſuch 
Goods came, after ſuch his death, 27 H. 8. 21. 
A. by his Will makes B. his Executor, and N. to 
be Coadjutor to B. and to diſtribute the Goods of A. 
| N. is not by this Co-Executor with B. but B. only 
. muſt ſue, and be ſued as Executor. But if the 2 


—_— nn am . _ 


had been, that D. ſhould be Bxecuter of 4. and that 
N. ſhall have the Adminiſtration of the Goods of A. 
by this B. and N ave Joint Co-Executors of 4. and 
if eicher of them proves the Will, they muſt ſue 
jointly as Executors x and it they both adminiſter, 
muſt be ſued as Joint-Executors,. 2 H. 4. 31. 21 H. 
6. 6. : | . 

An Infant under the Age of 17, being Co-Execu- 
tor, may join in the Action with the Executor of full 


Age, for debts due to the Teſtator, and they may all 


jointly ſue by their Attorney; or the Executors of 
full Age by Attorney, and the Infant-Executor by his 
next Friend, 1 Sid. 449. Af6d. Rep. 47, 72, 276, 
277. So they may jointly ſue Scire Facias, to have 
Execution of a Judgment in debt, obtained by the 
Teſtator, Mad. Re „ 47. | 

A. obtains a udgment in debt, he makes his 
Wife and two Daughters his Executrixes, and dies; 
the Wife alone proves the Will, reſerving the power 
of Adminiſtring to the two Daughters when they 
came in, the Wife alone may ſue Scire Facias, ſhe 


averring that. both the Daughters are under the Age What Words 
22 make a Co- 
If one makes B. his Executor, and devileth certain Execute. 


of 17, Mod, Rep. 297. 


Goods to B. and N. for the Teliator's Soul, os to 
pay his debts, it ſeems that by this B. and N. are 
Co-Executors of thale Goods, 39 H. 6. 27. 

A. and B. axe Co-Emecutors of C, if one of them 
tales all the Goods of C. the other is remedileſs as to 
the Moiety at Common Law, but may he relieved 
in the Spiritual Court, or in Chancery. hid. 

A. and B. are Co-Executors of N. who deviſed 
all the reſidue of his Goods after Debts and Legacies 
paid to A. only 3 by this, 4. only hath the Property 
in ſuch reſidue to his own uſe, and may retain the 
ſame againſt B. and if B. take any of that reſidue to 
his own uſe, A. may have an Action of Treſpaſs a- 
gainſt him, 6 H. 7. 5. 

E 4 A 
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Church⸗ 
1 Wardens. 


N. dies, this Bond goes not to the ſucceeding Church- 


is ſummoned by Writ to proſecute with 4. and is ſe- 
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A Bond is made to M. and N. Church-Wardensof 
S. and to their Succeſſors; M. dies firſt, and after 


Wardens, but to the Executors or Adminiſtrators of 
N. who died laſt, for the Pariſh's advantage, Co. Lit. 
90. Bro. Oblig. 68. 


What Words in a Vill ſhall make one a Co-Executor, 
or not. Vide ſupra. 


Debt brought by A. Executor of B. the Defen- 
dant pleaded in bar, That the Plaintiff had a Co- 
Executor living, who hath releaſed to the Defendant, 
and Iſſue being jonyed touching the Releaſe, the 
Plaintiff had a Verdict and Judgment, becauſe the 
Defendant had not relied on the Co-Executors bei 
alive, by pleading it in Abatement, but had wav 
the benetit thereof by his Plea in bar, which is found 
againſt him, Cro. Eliz. 69. 


Summons and Severance. 


A. and B. ſue as Executors, B. makes default, and 


vered 3 A. proceeds alone, and obtains a Verdict and 
Judgment, without naming B. therein, and it is 

For tho B. continues an Executor with 4. 
after ſuch Summons and Severance, yet after that de- 
verance B. was out of Court, and this Judgment 
was affirmed upon a Writ of Error, 2 Rolls Rep. g8, 
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CHAP. VI. 


Executor of an Executor. 


Regula: What Action they ſhall have. Executor 4 
oved the Will, and makes bis Executor, be 
ſhall be Executor to the firft Teſtator, yet the 
Goods of the one Teſt ator, not liable to the Debts of 
the other. Two Executors, one makes bis Will, 
and dies, the Executor of the Executor is not to be 
joined with the Joint · Executor. Devaſtavit - 
gainſt an Executor of an Executor, Stat.30 Car.2. 
Executor F any Executor, by Right or Wrong, or 
of any Adminiſtrator that . the Goods of the 
Deceas'd, ſhall be chargeable as their Inteſtate, or 
Teftator, would have been, if living, Executor 
of the Teſtator dies before Probate. © | 


Regula: What Action they ſhall have. 
* all Caſes, except of ſpecial Truſt or Authority 


25 to ſell Lands, &'c, the Executor of an Execu- 
tor, how far ſoever in degree, or remote, ſtands in 


1 4. be fame plight as the firſt and immediate Exe- | 

; Se- WS cutor, | 

nent WR A Man makes J. S. his Executor, and dies; F.S. «i 

98. makes his Executor, and dies; the Executor of F. S. | 
ſhall be Executor to the firſt Teſtator, and ſhall bring 


Action for Arrears of Annuity due to the firſt Teſta- 
tor, for there is privity between him and the firſt Te- 
ſtator, Plowd. 240. | | 
Stat. 25 E. 3. e. 5. it is enacted, That Executors 25 E. 3. c. 5. 
of Executors ſhall have Actions of Debt, Accompt, explicated. 
Treſpaſs of Goods taken from the firſt Teſtator, Exe- 
ein of Statutes Merchants, and Recogniſances, 
i | made 


AP. 


* 8 of "_ * = FI 4 —_ 4 * 0 8 — 9 > 
2 Lads ts ot v 9 |» Lat oy 7 N * * 5 - - ” . > $a. 33 * 
20 * K &, * F * * N — 4 » i 0 
. | 
a* © - " 
n 
4 * 


Exccutors ſhall anſwer to others, &c. and Executor 


Action of Covenant, the Covenant being made to 
the firſt Teſtator and his Affigns, Plowd. 220, Chaps 


Executor of 


for a Legacy. 


Executor ſued cy given by the firſt Teſtator. Noy p. 3. 


made in a Court of Record to the firſt Teſtator, in 
the ſame manner as the firſt Teftator ſhould have 
had in his Litfe-time, and that the Executors of 


of Executor is Aſſignee to the firſt Teſtator, to have 


mans Caſe. Lol 

If Executor die after he hath proved the Will, and 
he makes his Will, and an Executor, this Executor 
ſhall be Executor to the firſt Teſtator, as well as to 
the ſecond ; and hall have all the Benefit, and be 
ſubject to all the Charge, as the firſt Teſtator had, 
and was; and yet the Goods of the one Teſtator, 
ſhall not be ſubject to the Debts of the other, except 
the Property be altered. But if an Executor dies before . 
he hath proved the Will of the Teſtator, having 
his Will, and an Executor thereof; now his Ext. 
cutor may not prove both the Wills, nor aſſume up 
on him the Execution of the firſt Teſtament: But i 
the Goods were bequeathed to the firſt Executor, his 
Executor may take Adminiftrator de bonis non, to ſuch 
reſiduary Legatee, with the Will annexed, or the 
next of Kin, Dyer 372. Iftead & Stanley. 

If the Executor take upon him the Adminiſtration 
of the Goods of the firſt Teſtator, he cannot refule 
the Adminiſtration of the Goods of the later, but he Win 
may take upon him the later, and refuſe the former, 
Noy 30. Contra. | 

Executor of an Executor may be ſued for a Leg 


A. makes B. Executor, and B. makes C. Execu- er 
tor, C. pleads, that he had renounced the Executor n 
ſhip of R. Per Cur', he ought to be Executor to bock 
or none, Noy p. 30. Woolfred v. Hayton. 

Two are Executors, and one makes his Will, and 
an Executor, and dies, the Joint-E xecutor ſurviviut 
Now the Executor of the Executor is not to be ms 
*s WI 


1 þ 
a 


ich the ſaid Joynt-Executor,neither in Suits,or in a 
zecution of the Will: For the Power of the Exe- 5 
tor who died firſt, is determined by his death; and 
the ſurviving Executor dies Inteſtate, Adminiſtra- 
1 de bonis non, ſhall be granted. Ty. 
vide Moor 8. Debt againſt Executor of an Exe- 
tor, the Defendant pleads the Executor his Teſta- 
r had fully adminiſtred, and ſo nothing in his hands; 
was found he had Aﬀets 3 upon Fieri Facias the 
ſheriff retorned he had not any thing; it is a void 
ciom, and he ſhall be amerced, for the Executor 
uſt pay de bonis propritss 9 
Action lies not againſt Executor and an Executor of 
Executor, for it is repugnant, and the Survivor 
all have all; but if the Executor of the Executor 
Iminiſter with the other, Action lies againſt both 
y the Name of Executors, 1 Rolls Rep. 92 8. 
An Executor may malte an Executor, who ſhall 
iſcharge the firſt Teſtator's Truſt 3 for after Debts 
nd Legacies paid, the Goods belong to the Executor 
* jure. Vaughan 182. | | 
t was Law, and ſo held in Stiles 56, and other our Deveſtavit = 
books, that a Dewaſtavit lies not againſt an Execu- againſt an Exe · 
or of an Executor, for the Deveſtavit of the firſt 3 * 
xecutor: But now, by the Stat. 30 Car. 2. cap. 7. Stat. 2 4 
xecutors of any Executors, by right or wrong, or of c. 3. 
ny Adminiſtrator that waſtes tke Goods of the De. 
eaſed, ſhall be chargeable as their Inteſtate, or Teſta- 
or, would have been, if living. This Statute is con- 
nued by the Stat. 1 Fac. 2. c. 17. | 
P. brought Debt againſt L. as Executor of A. De- 
endant demanded Judgment of the Court, for that 
dne B. was Executor of the ſaid 4. and the ſaid B. Executor of 
id conſtitute the Defendan this Executor, and ſo the the firſt Teſta- 
rt ought to be brought againſt the Defendant as pr dis before 
xecutor, and not as immediate Executor of A4. 1 
Paintiff replies, That the ſaid B. before any Probate 
df che Will, or any Adminſtration, died, and ſo 
main- 
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The Law of Executow, 

- maintained his Writ. Per Cur. the Writ is good, 
1 Leon. p. 275. Pocely & Sier's Caſe, Dyer 372, 
Againſt the Opinion of Wray, who ſaid, altho her: 
be not any Probate of the Will of A. or any other 
Adminiſtration, yet when B. made his Will, and the 
- Defendant his Executor, the ſame is a good Acc. 
ptance in Law of the Adminiſtration and Execution 
ofthe firſt Will, for the Detendant might have Adi: 
on of Debt due to the firſt Teſtator. 

Debt againſt an Executor of an Executor, the De 
fendant pleads he had fully adminiſtred the Goods 
his Teſtator,and found pro Quer. The Plaintiff moved 
in Arreſt of Judgment, becauſe the Writ chargeth 
the Defendant in quality of Executor of an Exec. 
tor, in reſpect of the firſt Teſtator, and the Iſle 
and Verdict doth concern the laſt Teſtator, yet the 
Court gave Judgment upon Nil dicit, and Execut- 
on ſhall not fall on the Goods of the laſt Teltata, 
1 Leon. 98. Barker & Piggott. 

Where A. makes B. Executor, and B. makes c 
Executor, there the Goods of A. be not in the hank 8 
of C. liable to the Judgments had againſt B. nor a 
the other ſide, are the Goods of B. in the hands 
C. liable to the Judgment had againſt A. So of Bond 

and Statutes, : 


F 
Of Adminiſtration, 


what Caſes a Man may be ſaid to die Inteft ate. 
Where Adminiſtration ſhall be committed, and 
how, and by whom, and to whom. Con | 
| on of the Statute of 21 H. 8. 5. Of the next 


De Kin. Of the reſidnary Legatee. If Eccleſi- 

00 7 Court will not grant 3 as 

Vet by Law required, what remedy. The Husband 

eh makes 4 Will and bis Wife Executrix, and dies, 

155 the Executrix before Probate of the Will dies 
ue 


Inteſtate, to whom Adminiſtration ſhall be grant- 
ed. Adminiſtration committed to the Debtor in 
Execution, how he ſhall be diſcharged. of Bona 
Notabilia. What things ſhall be ſaid to be Bona 
Notabilia or not. Of 4 Will being proved before 
the Metropolitan, where it ought to be of the im 
ferior Dioceſs by reaſon of Notabilia, 8 
e contra, and the conſequence thereof. Pleadings, 
&c, vide Probate. Of lawful As done by an 
Adminiſtrator. Where the Adminiſtration is void 
or voidable by reaſon of Bona Notabilia. One 
dies Inteſtate 12 Sea, or in a Fourney, Ad- 
miniſtration granted by 4 Commiſſary, Delegates 
camot grant Adminiſtration. Biſhop of Ireland 
grants Adminiſtration here of Goods in Ireland. 
Adminiſtration granted by the King; by the Lord 
of Mannor; A Official; by the Arch- Dea- 
cm, Adminiſtration granted within a peculiar 
Ordinary not bound to grant Adminiſtration du- 
ring the Minority of an Executor. Adminiſtra- 
tion granted to @ Stranger who pages To 
whom Adminiſtration to be granted in order. 

next of Kin by what Law to be expounded. Ad- 
miniſtration 
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crinkred by B. aſt be committed to whom it he- 


K " 

„long, for from che time of the the Exccutors death 

» without Will, 4. dies Inteſtate in Law, Flo. ibid. 

al | 75 | 

Te Where Adminiſtration ſhall be committed, and 

d, how, and by whom and to whom. 

be | : - 

een By the Statute of /. 2. cap. 9. the Goods of the 
Inteſtate ſhall be committed to the diſpoſition of the 


ordinary, who ſhould be bound to anſwer the de- 
aked's debts, ſo far as his Goods would extend. 
But this being too much trouble, Power was given 
to the Ordinary to appoint Adminiſtrators by the 
Statute of 13 E. 3. c. 11. and to authorize them as 
fully as Executors to gather and diſpoſe the Inte- 
ſtates Goods, Then by the Statute of 21 H. 8. c. 5. 


having made a Will, the Executor reſuſeth to prove 
it, the Ordinary, or others authorized ſor the Pro- 
bate of the Teſtament, may grant Adminiſtration 
o the deceaſed*'s Widow, or to the next of Hin, 
r both; and further, that if divers perſons claimi 


equal degree of Kindred to the geceaſed, the Ordi- 
my is at his Election to accept of any one. Now 
as to next of Kin, the Father or Mother are next 
of Kin to the Son or Daughter who die Inteſtate, 
and Adminiſtration muſt be granted to them, 3 

Ratcliffs Caſe, Stiles 74. It may . to 
Brother or Siſter of the halſ· blood, one of 
half blood is in an equal degree of Kindred to 
Inteſtate as one of the whole blood. It ſhalt he com- 


the Wife, that is, he ſhall adminiſter to his Wife, 
Latch. 67, 68, Fobns and Row. 4 
— Cr 
a Caveat, and 


mitted to the Husband before any of the Kindred df 


* 
* 


It is Enacted, That if any perſon die Inteſtate and Conſtruttion 


chiming 
he Adminiſtration as next of Kin, which be in Next of Kin. 
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be ſues an Appeal; a Prohibition lies to ſtay the 
n Appeal, for that Adminiſtration ſo granted to the 

| Sitter is lawfully granted according to the Statute 

cf 21 H. 8. c. 5. and therefore is not after revokable, 


I Sid. 409. 
mere Reſiduary Legatee ſhall have Adminiſtre- 


Where one bequeaths Legacies to one of his Chil- 

dren, Adminiſtration ſhall — to the Reſidur 

| ry Legatee, Pratt. Reg. 22. | 

Refduary Le- f. makes his Will and gives Legacies to B. and 

gars. . and givesallthereſt of his Goods and Chattch 

after Debts c. paid, to C. his Wife, and make 

her Executrix, ſhe dies before Probate or any EleQ+ 

on, E. ſues out Adminiſtration of the Goods of A 

E. ſues out Adminiſtration of the Goods of C. the 

Adminiſtrator of C. and not of A. ſhall have the 
Goods, V. Fones 225. Dean's Cale. 

Sir T. H. was poſſeſt of divers Leaſes, and had 
Iſſue . and T. his Sons, and makes I. his Execu- 
tor, and dies, and his Will run thus, All the Refidu 

ef my Goods, Debts and Legacies being paid, I give 
to my Executor, VV, marries, proves the Will 
and makes Election to have a Tenement parcel df 
the Demeſnes as Legatee, and dies inteſtate before 
Deots paid, the Wife of VV. ſhall have the Admint 
ſtration and not T. the Son. So if Executor die be- 
fore Probate, his Executor may not take upon him 
the Execution of the firſt Teſtament, but Admin 
ſtration ought to be delivered to him to whom the 
Goods are bequeathed, otherwiſe to the next of 
Blood, 2 Rolls Rep. 158. Hinſon and Button, Dye 
372. Tones 225. 
W bere JV. P. is a Reſiduary Legatee Adminiſire 
tion mutt be granted to him of the Goods of J. S. 
the Teitator, or to the Executor or Adminiſtrator d 
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notwithſtanding the Statute-Laws Adminiſtration 
during an Executor's Minotity, or pending a Suit in 
he Eccleſiaſtical Court, who ſhall be Executor or 
Adminiſtrator of V. may be granted to any Stranger 
chat is not next of Kin to . Ventr. 219. 
Impey againſt Pitt, as Adminiſtrator ef T. P. in 
debt, on the Teſtator's Bond, the Defendant pleads, 
hat he is only authoriſed to adminiſter, colle&, de- 
Sand, and levy the Goods, and Debts, due to 7. P. 
Et ad ſolvendum Es alienum, pending a Conteſt 
between the Defendant, and two others, in the Spi 
itual Court, whether T. P. made them three 
xecutors, or died Inteſtate, which Conteſt remains 
ret undetermined 3 the Plaintiff demurr'd, Holt held 
o Action lay againſt ſuch ſpecial Committee of the 
Ordinary, and vouched Keilway 8 1. Williams for 
Plaintiff alledged, That the Defendant is an Ad- 
niniftrator chargeable by the Statute 3 to which the 
urt inclined, but would adviſe, Fones 133. 


2 * > 


Thomas v. Butler, by Hale Chief Juſtice. 


If the Eccleſiaſtical Court will not grant Admini- 
tration, as by the Statute-Laws is appointed, the 
ourts of Common Law may prohibit any Proceed- 
xs in te Eccleſiaſtical Court againſt thole Statutes, 
entr, 218, 


1 him Husband makes a Will, and his Wife Executrix, 
mini- d dies, the Executrix before Probate of the Will, 
m the s alſo Inteſtate, per Cur. Adminiſtration mult be 


mmitted to the next of Kin to the Husband, Quære 
the Goods ſhall be diſtributed by the Act of Set- 
ent of Inteſtates Eſtates, to the next of Kin to 
Executrix, or to the next of Kin to the Teſtatot 


band alfo died Inteſtate. a 


77. F. and not to the hext of Kin to J. S. and that 


Huband 3 for that ſhe dying before Probate, her 
be 


* _ 


65. 
# 


— 


4 ä | The Lam of Enecuters, 
8. be out of che Statute, the Husband having made 
i - land he AR cl . her ws Wi 


» > ts 101. 


ä ns 86 2 Mod. a 146. 


Adminiſtrator ſells a Term, ſome Years after an 
Exccutor appears, and made Oath in the Arch -· R. 
ſhop's Court, That he never heard of the Teſtata 
Eren 

Was ad Vol ting | 
tion by the Oxdingey i ABA We there is an Execs 

tor named. But this may be inconvenient, for tha 
Uhr e under an Adminiſtratur, 
Baily being in Execution, the Plaintiff died 
Admitiſire ita wy the Right of Adminiſtration came tv 

Hon J co che her; and a Motion was _ Haheas 
Debtor in Exe- to bring her from the Compter to this Court; in 
cution, how that having adminifired to her Creditor, ſhe might 
oy toaniry be diſcharg =_ but it was denied: For ſhe col 
Giickarg not thus — diſcharged, becauſe Nom conſt at de pu. 
ſona, neither can ſhe give a Warrant of Attorney t 
| acknowledge Satisfaction, therefore ſhe was adviled 
to renounce the Adminiſtration, and get it granted 
another, and then ſhe may be diſcharged by a Le i | 

of Attorney from ſuch Adminiſtrator, 2 Mod. Re 
315. 


5 | Wia i i. 
© Where the Party dying hath, at the time fb 
deaths Goods Chattels, or good, Debts, in a 


4 or peculiar diction, within thi 
in 1 3 


Gr .. 4 
31. be "IN 9 
and then the Probate Will, or in caſe he hath| a 
o Will, the granting of ation to bim 
Wongs to the Arch- Fe vince where 
Neis, or in the he Peculiar, a5 the Cale is. it is 
reſolved, Where there are Bona 232 
Provinces, there muſt be ſeveral Adi 
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een out, Hardr.2 16. Cr. El. 7 ig, 

Uh lerſon ſeemed to be of Opinion, 

1 ll have the Prerogative, 2 Bulſtr. 4. Contra. Wy 
m Norabilia be yo Province, and in a Peculiar, 7 
n vo Adminiſtrations be granted. 07 
Cl 

a 1 - 1 TIW 

x, . things fall be ſaid to be Bona Notabilia, 

lid FE AR er not. 

a . 

5 Debts owing to the Teſtater, thougli deſpe- 


bebe due and owing from the King and Ophly, 


— If any Man die in Itimere, t eds which 11 
per „ otabilia, 1 Rol 

ey dog 

viſd Where the Bonds, or other Specia eo an ma, 
ed io Bora Not abilia, and not where the 

tin n Rolls Abr. gog. But n 

en they mult. be eſter med Bona Notabilie, Gr 


place where the Debtor is. 

Leaſe for Years in another Diocebs, is Bena Nota. 
lia, Vide Godb. 70, 71. 

| Obligation is made in London, and the 
lies in Devon, and the Bond is there a 9. dealb, 
Adminiſtration ſhall be committed by t 


xter, where the Bond w mnt eb 
f Lode where Yon ih made, 1 Rolls 4 0 


WE Inteſtate 


_” —_ of Execute, | 2 

Inteſtate died in Lancaſbire, Obligation on which | 
the Action was brought was in London at the time of 
his death, the Biſhop of Cbeſter <a wang 
tion to J. S. who releaſed to the De Defendant, the 
Arch-Biſhop grants Adminiſtration to the Plaintiff, 
and this Releaſe was pleaded in Bar; the Adminiſt- 
tion of this Bond ought to be of Canterbury, Godb, 
106. 71. 


* * 
1 * * : 
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a Will being _ before the Metropolitan, 
8 * where it ought to be of the inferiour 2 rea- 
ſon of Bona Notabilia, and E contra, and the Cor 

| ſequences thereof. 


If a Will be proved before the Metropolitan. hen 
there is not Bona Notabilia, and fo it ought not to 
be proved there, yet it ſtandeth good till it be rever- 
ſed by ſome Sentence on Appeal 3 but if it be proved 
in inferiour Court where it ought not, it is meerly 
void, 8 Co. 136. 5 Co. 30. 1 Co. 150. 
The Biſhop commits Adminiſtration to J. and 
terwards the Arch-Biſhop commits Adminiſtration to 
A. by reaſon of Bona Notabilia. A. brings Treipab 
againſt J. for taking away the Goods of the Inte 
ſtate, it lies, 2 Leon. 155. for the firſt Adminiſtration 
is void, Sed Quære, Dun's Caſe, 2 Leon. 155. Bu 
Ny he ought to ſhew the Adminiſtration of the Pre 
rogative Court to the Ordinary, vida 42 days 
Godb. 59. : 

Vide Re vocat. 

If one dies Inteſtate, having Bona Notabilis it 
both Provinces, there muſt be ſeveral Adminiſtration 
granted by each Arch-Biſhop ſeverally as to his Pro 
vince, Hard, 216, 
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Pleadin 


- and Adminiſtrators. 
| Dahl 'Pleadings. 
If the Plaintiff declare that the Archbiſhop'of Can- 
terbury by reaſon of bis Prerogative committed Ad- 
W miniſtration, c. without ſhewing that the In- 
teſtate had Bona Notabilia, its and he need 
not ſhew it, and ſo are all the Preſidents, 2 Leom. 
155. Dunn's Caſe. | 
The Plaintiff brought Debt as Adminiſtrator to | 
G. VV. by reaſon of Adminiſtration committed by 
the Archbiſhop of Canterbury againſt the Defen- 
dant and had Judgment to recover, and after the 


year brought a Scire Facias upon the judgment. 
The Detendant [pleaded that the Inteltate died 


ST Ra T7 RT 


15 in London, and had not Bona Notabilis in divers 
ito WW Dicceſſes, and that after the Judgment the Biſhop 
bo of London granted Adminiſtration to the Wife; 


on this it was demurred. Per Curiam, He cannot 
plead this Plea, for he comes too late 3 and by Pop- 
8 — K- Pp * 

ight well avoi Judgment is Plea, ; 
—_ puiſny time, &. but this was a Matter he 
might have pleaded before, and it is in adnulling a 
Record which is not ſufferable, Cro. El. 283. Allen 

pon Iſſue N wnque Executor,not of Forgery 

of te Will. ce ec dne of the Will 
may be given in Evidence but it may be given in 
Evidence, that the Probate is forged, or that it was 
repealed, or that there are Bona Notabilia; the ſame - 
Law of an Adminiſtration, Sid. 319. 
Debt brought by A. as Adminiſtrator of B. a- 

gainſt C. declaring upon an Adminiſtration granted 
to A. by the Ordinary 3 C. pleads in Bar that after the 
death of B. Inteſtate, and before ſuch Adminiſtration 
granted to 4. the Metropolitan ted Admini- 
liration of the Goods of r — 

3 


that G. B. had Bona Notabilia in divers Dioceſſes in 
the Province 1 at his death, which re- 
mains in farce. The Plaintiff replies, that after Admini- 
ſtration ſo granted to the Defendant, it was revoked I 
by Sentence in the Prerogative Court, before the 
Naintiff's Action brought, the Defendant demurred, 
and the Plaintiff had Judgment: 1. Becauſe the De- 
ſendant had not pleaded in what places the Inteſiate 
had Bona Notabilia in certainty, nor the value of 
them. 2. Becauſe immediately after ſuch Revoca- 
tion, the Plaintiff was lawful Adminiſtrator, by vir- 
tue of the Letters of Adminiſtration granted to him 
before the Revocation, 8 Co. 135, Sir Jobs Need 
ham's Cale. © | | he 
VBus in the Dioceſs of Zonden, if one dies, thn 
not having Bona Notabilia of 10 l. value, or more, 
the Arch-Biſhop of Canterbury hath no Prerogative 
to grant the Adminiſtration, and this is by Compo 
ſition betwirt that Arch Biſhop, and the Biſhop of 
London, Bulſer. 2. 219. l 
Lawful A If the Ordinary grant Adminiſtration which be- 
. longed to the Arch-Biſhop, no lawful Act, which 
voidable, or ſuch Adminiſtrator doth, wilt bind the facceeding 
void. Adminiſtrator, to whom the Arch-Biſhop after grants 
8 Adminiſtration; but where the Arch - Biſhop grants 
5 Adminiſtration not belonging to him, to F. S. which 
is after 1 d by Sentence, all lawful Acts of Ad- 
miniſtration done before ſuch Repeal, will bind the 
new Adminiſtrator, to whom the Ordinaxy grants 
Adminiſtration, 6 Co. 18. 8 Co. 139. 143. ; 
Runs Notabilis * Where the Inteſtate dies leaving Bona Notabilis in 
in the Fo- the Province of York only, in ſeveral Dioceſſes, the 
vince of Nr. I York only is to grant Adminiſtration, 
N . 2, 2, 4. oY 7 
One dies Inteſtate in Tor Province, having Debt 
Books due to him above 5 J. value, in feveral Dio 
ceſſes within the Province of Canterbury, the Arch 
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— Notabilia, in the 
where the Debtors live; but if the Inteſtate dies in 


n — : 


due to him, the Otdinaty-of that Dioceſs mult grant 
Adminiſtration, tio the Dtbtors upon ſach 
ties live in another Dioceſs or Province; and if thoſe 


Þ + Con Law and 1 or — esd 


the Spiritualties, maſk gram 1 e Ke 


Cor. 47. 
So where the See of a Biſkidp | 


ing; 

n granted 2 Commilſary, being 
a Batchellor at yo” and _ Doctor of Law, is 
Nod, notwithſtanding the Statute! of 37 H. 8. 17. 
which is in the Affidmative; that Doctors of the Civit 
Law may be Commiſſaries, tho* they 3 
bac is not in the Negative, that no other may bo 


F 4 Com- 


jes had bern Bond: Norabilla, leſt in ſeveral | 
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IS 


oat ates 
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eher grant Willand adjudge the Party died Inteſtate, but cant 


Adminiſtra- 


tion. 


and the Will had thereupon been alſo diſproved, the 
' *'- Adminiſtration is to be granted of the Inteſtate's 
3 e ene enn ere Gal. 

bolt. 


Biſhops uk 


Ireland here 


may grant 
Adminiſtra- 


tion af Goods Goods producing ſuch Letters of Adminiſtration; ſo 
upon Adminiſtration granted in Ireland, the Admi- 
niſtrator _ ſue i 7 land, Dyer 305. Godb. 33. 


. in Felqn,., 


6 4 


ſua Re 1 a Will made void by Sentence i in the 


The Law ok Executoꝛs, 
S and if a Batchellor could not be Con» 
y, yet Acts done by him as Commiſſary ar 
290 0 avoided by Sentence ; and the Court held, 
1 — Im 
and aſter are granted to another, by this the kat ae | 


not avoided, . by yard Sentence, Cro,' E. 


315. 

If an Appeal be to Judges Delegates to repeal the 
Probate of a Will in an inferiour Dioceſs, they may 
examine the Appeal, and repeal the Sentence tor the 


grant Adminiſtration to whom it belongs, but that 
muſt be done by the King, Bulſtr. 2,3, 4 This is 
intended where there was a former Appeal to the 
Arch-Biſhop 3 ſo if after ſuch Appeal to the | 
there-had been a further Appeal to the King in the 
Court of Chancery, by the Statute of ·2 5 H. G. c. 19. 


A Biſhop of Ireland beingi in England may grant 
Adminiſtration of the Goods in —— as one dy- 
ing Inteſtate there, and the Adminiſtrator may _ 

A ions in lend; as well as in Ireland, as tot 


The King Adminiſtration, Ex Au boritate \ 


Court _ 3 Hug b 115. n 
| Adminiſtration was pleaded to be S Per b 
Dominum Regem nunc, and good. Stiles Reg b 


ſter 22. 


eie | 
73+ J. by Cuſtom an Official, .9 Co. 41. | 


$3 Es 48 
. . 
- 
5 ©. 
8 _—— 7 2 


. . and: Aminiflratozs.- 73 
| In Torver the Plaintiff declared; that Admini- By Officidland 
| tion was granted to hem by P. N. Official of r 
Biſhop of Peterbor „ not faying that the Com- ere 
iſion of the Adini belonged to him, nor 
5 he was Ordinary of the place ; man ty it was ad- 
after Verdict for the plaintif, by reaſon 

1 ivers Precedents in like manner, Cro. El. 102. 

When the Arch · Deacon hath power to grant Ad- By the Arch: 
miniſtration within his peculiar Juriſdiction, if ione Deacon, and 
dies Inteſtate; having Goods; therein, and other by the Bilbop. 
Goods out of it within the lame —5 the Arch- 
Deacon ſhall grant Adminiſtration of the Goods kf 
within his Juriſdiction, and the Biſhop ſhall grant Wo. 
Adminiſtration of the other Goods, Rafal 30 

Bonds made to the Teltator, or lhteſtate, ſhall be go Netobilio 
| — Notabilia, where the Bond was at his Death; | 
except he died in his Journey, having the Bonds 
with him 3 but Debts owing to-them without Spe- 
alty, are Bona Nabila, ng the pos, I" 
Rolls 908, 9 ͤdmx. 

A. makes B. his 13 to adminiier 2 Adminiftrati- 
four Years aſter the Death of A. are expired; and 4. — 
dies, the Ordinary muſt grant Adminiſtration ac- Y Yours, oo 
cording to the Statute to the next of Kin to A. to rde etl ns a 
adminiſter the Goods of 4. during thoſe four Years, w aa 
= after thoſe four Years, B. may 'prove the um. 

150. WIE ©! 

A. Adminiſtrator of -B. Hes tee and adm. 
niſtration of the Goods of A is granted to C. C. can Adminiſtrati- 
neither ſue, nor be ſued, in Right of B. nor can C. on de Benis 
meddle with the Goods of B. unleſs Adminiſtration 
be granted to C. of the Goods of B. not adminiſtred 
by A. Dyer 112. 10 E. 4.1. Roll. 907,” © 

4. Adminiſtrator of B. makes C. to be Executor of 
A. 4. dies, and C. proves the Will, C. cannot med- 
die with the Goods of B. but Adminiſtration of the 
Goods of B. not adminiſtred by A. muſt be granted 
o the next of Kin to B. 21 E. 4. 24. ” 
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The Law of Executozs, 
| ve dies Inteſtate within 2 pecnliar JuriſdiQion 
ng Goods only in ſuch Peculiar, be they of 
Fer ogra ke, — 2 
e Crs Bork * 
Ocdinavy dee, Sed d 
8 5 became eg 
8 ing to tute of Ak H. cannot 
ö . and dies lam hs 
| Hate, the Ordinary-muſt grant Adminiſtration to th 
next of Kin to B. oſ his Goods not admũniſtred by 4 
r 
| | grant Adminiſtration xecutor's Goods, aul 
G dc gh Teliator's Goods.to. the ſame Perk, 
| 26 KH 8.7 8 
A. appoints B. in e e 
C 
2 upon Condition, that if B. om 
ipto Engl he may prove the Wall, 24.1.4 


Ih. 
-— OR 
6 ration granted to 
A. ing nga or to one or more: of 
on to be grants ams if no Childzen be, then to che Inteſtates Fe 
ed in ther; if no Father be living, then to his Mother 
if no ſuch, then to the Brothers and Siſters, eithn 
of the whole or half blood, or to ſome or one d 
them; and if no ſuch be, then to their Children ani 
| + Repreſentatives/3, if no ſuch then to the: Uncles and 
Aunts ſome, or ons df em; but it is moſt reaſons 
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A 0 baer jack ö 
d che ebm, ite or next ol Kin the Ad> 
inif — 3 FE | 

or i bz Ne 

| Adminiſtration is granted to the Brothes of fl. of Brother of the 
E if his Brother of the whole e 

5 to revoke it, a Prohibition lies, for t 
ic Brother of the whole Bloods nearer of Kin 1 | 
Eccleſiaſtical Law, yet he is not fo by the Com by what Law - 
on Law, and the Statute appœintiug Adminiſtrae co be ex 
ion to be to the ws dt Kin, it ſhall be Pond 
pounded according to the Common Law, 2 Rolls 


| Sox Noble es where an Appeal brough 
Ian Adminiſtration to. a Couſin of 

he half Blood at the Suit of a pretended: Colin: of 

the whole Blood, whoſe Father: was a Baſtard by 

the Common Law, but way legitimate by the Ec- 

cleſiaſtical Law, for the Common Law ſhall be pre- | 

ter ain iniftra is granted 88 
ere Adminiſtration to. 2 

the ſame is zevokable at the Ordinarics pleaſure — 5 

Parol, or by Act in Law, 9 

Adminiſtration of the ſame Goods to another the O 

ger, for ſuch Adminiſtrator hath uo Intereſt bun an lay 

Authority; not ſo where Adminifiration is. legally 

A K 4h me bot 

have an peg welb as. Authocity by de Yar 

tte, 

Executor is appointed to adminiſter at a time to 


ans 37 the Tikator's. Will Adminiſtration/ muſt 
be granted-to- his Widow, or next of Kin, in, the 
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1 


mean time, and may not be granted: to any Stran- 
8 22 R 


BH. 


250. 


The Law of Erecutozs, 
| Where Ad- If two are in equal degree of Kindred to an 1n- 
eee teſtate, and one of them upon a' falle Suggeſtion, 
Rr or Sets Adminiſtration to him only 3 or the Spiritual 
Form it ought Court takes leis Security than the value of the Goods 
to be granted from an Adminiſtrator, and after ſuch Adminiſtrations 
ro —— are repealed, becauſe improvidently granted; in theſe 
— i Caſes the new Adminiſtration ought to be granted 
e to the ſame Adininiſtrator: that was before, 1 S+ 


F 
A. be as Adminiſtrator of B. the Defendant 
pleads, that Adminiſtration was not committed to 
the Plaintiff, and Iſſue joyned that it was, and at 
| the Trial the para . 4 4 
T5 miniſtration under it is vidence for. 
Eridence. Dan dente chat it js tot the Quiinary's: Seal, bu 
it is forged ; or that the Letters of Adminiſtration 
are repealed, or that they are granted by the Ord: 
nary, the Inteſtate having Bona Notabilia, and o 
they are void, 1 Sid. 359. 
An Adminiſtration granted to JF. is repealed, the 
k Inteſtates Creditors may after ſue V. as Executot 
1— (of his own wrong) where he as Adminiſtrator hal 
295 divers Goods of the Inteſtates, which are not a. 
miniſtred, Mod. Rep. 63. 
The wife dies inteſtate, her Husband ſurviving 
her, and Adminiſtration is granted to her Mother, 
the Husband ſues in the Spiritual Court to repeal 
that Adminiſtration 3 the Mother moved for a Pro- 
* hibition, but it was denyed, for ſuch; Adminiftr- 
tion was wrongfully granted to the Mother, and d 
right belongs to the Husband, 1 Sid. 40g. 
A. dies inteſtate and Adminiſtration is granted to 
B. a Stranger, C. next of Kin to A. ſues by Citi 
tion to repeal that Adminiſtration, after which I 
ſells the Goods of A. to VV. and after the Admin: 
ſtration is repealed, upon the Citation and new Ad- 
miniſtration granted to C. adjudged that C. can have 
. 
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and Aominittratins; . 


eint the former Adroltiſtrator 5 but if c. had 
oO Dae and thereupon had avoided the 
\dminiſtration 1 
V. pending tf ppeal, C. after Adminiſtration 
1 to him nigh Re an Action of T rover, 
againſt V. Hob. 266. Moor 484. | 
94 ** R. his Executrix, and gives the refidue | 
pf his Goods to K. and John her Brother, A. dies, 
C. makes N her Executor, and K. dies not having 
proved the Will of A. and after Adminiſtration of 
the Goods of A. the firſt Teſtator is granted with 
the Will annext to the ſaid Joby, then 7obn makes 
Anne his Wife his Executrix, and dies, and Ad- 
miniſtration of the Goods of A. not adminiſtred by 
Fobn with the Will of A. annext is 2 to Anne, 
and N. the Executor of K. the Executrix of 4. 
having before prayed Adminiſtration of the Goods 
of A. it was — and N. appealed to the De- 
legates. And it was reſolved, iſt. That the Bequeſt 
of the reſidue of the Goods of A. to K. and Jobn 
* Intereſt to them, and not an Authority only. 
- „That X. and John were Tenants in Common 
not Joyn tenants of that reſidue, ſo that nothing 
of the Moicty of R. in that Legacy came to John 
28 Survivor. 3dly, That there was no cauſe of Ap- 
peal, although Adminiſtration might have been grant- 
ed to the — and Appellee both, and the faid 
Grant of Adminiſtration to Fohby's Wife was con- 
firmed, and by the 2 Appellant was to 
pay pay 10 J. Coſts, Jones Rep. 161, 162, 130. Te- 
lor's Caſe 17. 


Brown made his Will in writing, and conſtitutued 
D. and three others his Executors in Truſt for M. B. 
an Infant, and died; Adminiſtration with the Will 
mmer was granted 10 P. one of thoſe Executors, 

D. 


a —— 
dies, ny An, with 2 Will annext 
is to Mum the t, during the Mi. 
: vai of the kid MB. and to th uſe of IL f 

Mun puts in a Gaveat againſt the Plaintiffs proving 

the Will of D. until Ann by foite of a Commiſſion 

to him had a red tm Goods of D. 
nſpected all his pers and Writings, 
The kd etl ede Pre Delegates where Jaun 
Madame) to Put in bis Allegations: And all this Matter 


the Pregative ſuggeſted and read in B. R. a 


was pra 
Court to and granted to compel the udge of the reroga- | 
prove a Will. tive Court, that the Plaintiff might prove the 11 | 


. of D. Reyntnd 236, 237. Se F. N. Þ_ 200. The 

a Writ lies to compel the Mayor of Oxford or 
So to the Or- Ordinary to prove a Will. 2 " 
— Doom a Merchant makes om, h eldeſt Son, hi 


E xecutor, and dies pofſeft a very great 4 
Fate lying in ſeveral p od 4 


_ Foby proyes the "tp 15 
in an Inventory by a certain _ aſſigned to hin 
—— of the tive Court * 


\ and be noe doing doing it Chriftofer, the Teſla 
85 cites John into that Court. That judge 

Inventory. tisfied that no Inventory is neceſſary, Jobn Tait 
paid all the principal Debts and Legacies already. 
Chriſtofer appeals to the Delegates, who are allo fi 
tisfed therein; then Chriſtefer ſues a Commithon 
to review the Delegates Sentence, and prays it may 
be reverſed, and — Jobs may bring in an Invento- 
ry, but that Sentence was alſo confirmed by the 

P Commiſſioners 3 for it ſhall not be preſumed (a 

was objected) that Boon made any hy Will, or 
had taken any Specialties in C ws 40 8 2 
that Fobn the Executor ſhould dye inteſtate. 


tot he Objection that r 


1 H. 8. c. 5. is to make a true and perſect Inver 
tory, the Commiſſioners anſwered, that the intent 
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but if the 


proof of that Gift . 
of, a Prohibition: lies to ſtay that Suit 
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92, 983. 
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in that Court 3 
Law allows 


ſuch 


80 
The Ordinary Sands dies inteſtate and Adminiſtration is grant. 


ee Lam dt Exetutors, 


nn apr ed to his Father as next of Kin, and after the In 
Kon er cannot teſtates Wife libels to repeal that 'Adminiſtration, 


peal it. having executed his power given to him by the Sta. 


tute he cannot after repeal it, but at firſt he had E- 
lection to grant Adminiſtration to the Wife or Fx 
ther, Raymond 93. 4 
A. makes B. his Executor, and deviſeth the ref 
due of his Goods to B. A. dies, B. proves his Will, 
then B. dies inteſtate, the Archdeacon would grant 
Adminiſtration to . next of Kin to A. whereas it 
ought to have been granted to the next of Kin to 
Reſiduary Le- Z. the Executor and Reſiduary Legatee, and there- 
patee. fore a Prohibition was granted, Raymond 502. 
| The Ordinaty muſt cite the Executor to prove 
/ te Will, if he refuſe he may commit Adminiſtration 
cum Teſt amento annexo to whom he thinks fit, if no 
Will be made, Adminiſtration to be granted to the 
Next of Kin. next of Kin, if they require it, not to any that do 
not; if no body do, he may grant Letters ad colligent 
Bona defun, and take the Goods into his own 
hands, and do as an Adminiſtrator ought to do. 
The Ordinary muſt by the Statute of 21 H. 8. 
cap. 8. grant Adminiſtration, 1. To the Husband oſ 
the Wives Chattels, Real or Perſonal , ſhe dyd 
poſſeſt of in her own right, and of her Choſes in 
Action, as Bonds, &c. made to her when (ole. 
2. To the Widow of ſuch Chattels of her deceaſed 
Husband, if no Wife be there. 3. To the Husband's 
next of Kin. Daughter takes Husband and dies, the 
Mother adminiſters to her, the Husband ſued to have 
them repealed, they ſhall be repealed, for Admini- 
ſtration belongs to the Husband and not to the Mo- 
ther; and its not like the Caſe of two in æquali 
grads, and one obtains Adminiſtration it ſhall not 
be repealed becauſe they have executed their power, 
Sid. 409, I Rolls Abr. 507. 


I 


8 "4 and 9 | aks. ; "v5 * . | 
If one have Goods in more Peculiars the Arch- If one have = 
In. WY biſhop grants Adminiſtration, Gods. 33. n ; 
Adminiſtration . is granted to a Feme and her beg Adu 
n Hasband, who is no Kin, it is not good, and a niſtration ro 
Prohibition was granted, for the Husband, if he be granted. 

F. ſurvive the Wife, he ſhall have all the Good, Stiles Adminiſtrati- 


| ed to 
Rep. 75. Quare de hoc. WE” che Wife and 
Fe ec for years of divers Lands, ſome of them im ber Eier 


«fi. che Diocels of York, ſome in another Peculiar who is no 
within the ſame Dioceſs, deviſed the Leaſes to his Kin. 

Son and his Daughter Infant Executors; Admini- 

ſtration durante minoritate is taken out; there ſhall 

be two Letters of Adminiſtration granted in the two 
places, for the Archbiſhop thall not have any Prero- Two Admini- 
gative in the Peculiar, becauſe this Peculiar was firſt ſtrations. 
derived out of his Jurisdiction, Cro. Elix. 719. but 


ew my Lord Coke, 5 Rep. Prince's Caſe, faith nothing \ 

? as to that, 8 

* Letters of Adminiſtration granted by the Judges A 4 mimigtati 
t do Delegates are not good, nor have they power to on by Dele- / 
prove any Wills, for the power of the Judges De- gates void. 


legates is poteſtas delegata corrigere, not exequi, and why. 
2 Bulſt. 3, 4 Bat if from the Courts of Delegates 
the party appeal to the King in Chancery by the Sta- 


d of ute of 25 H. 8. and there the Adminiſtration is 

dyed diſproved by the Commiſſioners 3 the King ex au 6 
is boritate Regali may grant Adminiſtration, Godb. | 
(ole, 24 El. in B. C. 
* Inteſtate died in Lancaſhire, and the Obligation Difference be- 


was made at London, Adminiſtration ought to be tween Debt 
committed by the Archbiſhop of Canterbury, Cro. on Specialty 


f Ihe bi d ContraQs, 
have El. 472. The Debt is where the Bond is being a*? 
nin} Ppecialty, but Debt upon Contract follows the per- ron Fl 
» Mor ” of the Debtor, Dier 305. Cr. El. 472. Bryon's 
7 e 
4 


If Adminiſtration be not rightly granted, A 
peil lies and no Prohibition, Latch 75. "3 
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mitted to him by F. D. Chancellor of Cheſfer, and 


on Condition (if the next of Kin demand it not) 


| Adminifirator ſues one by vertue of Adminiſtta. 
tion committed to him by the Archbiſhop of Cay 
terbury: The Defendant pleads Adminiſtration com- 


ſhews not what authority he had it, ill, Herley 68, 
Harvey and Fitton. | 
A Man dies inteſtate and leaves two Siſters, Ad. 
miniſtration is granted to the eldeſt, the younger 
Siſter moves for a Prohibition, it is denyed, (he 
may have an Appeal if it were not right, Stily 
147. | 8 
Two perſons contend an Executorſhip, the Or 
dinary may not in this Caſe, pendente Lite, commit 
che Adminiſtration, More 827. 
Adminiſtration is granted to the Inteſtate*s Widow 
or next of 55 Condition, the Grant s 
good, and the Condition is void, becauſe the O- 
inary in ſuch cafe derives his power of . granting 
Adminiſtration by the Statute of 21 H. 8. cap. 5. 
which he cannot exceed or diminiſh, 2 Sid. 50 
But Adminiſtration may be granted to a Strange 


and if the Stranger breaks the Condition his Au 
thority ceaſeth, but all lawful Act done by him be- 
fore bind the ſucceeding Adminiſtrator, 6 Co. 19. li 
Adminiſtration be granted to D. next of Kin to 3 
any Creditor of B. hath Election to ſue C. as Ad 
miniſtrator of B. for if C. plead ſuch Condition 
Adminiſtration granted to him, and the breach of 
the Condition, and the new. Adminiſtration ſo 
granted, the Plaintiff may reply that after the Ad 
miniſtration granted to C. and before ſuch breach 
C. waſted the Goods of B. to the value of the Plain 
tiffs Debt, Vid. ibid. Hob. 49. 

When the Ordinary ſequeſters an Inteſtate's Goods 
for that none demands Adminiſtration, Action d 
Debt lies againſt the Ordinary by the name of Or- 
dinary, for any Creditor to the Inteſtate, and afte 
notice 


Und eerst, 8383 
notice of ſuch Action brought he may not pay any ; 
other Debt of equal or inferior degree owing by the 
Inteſtate, if he hath not Aſſets belides to ſatisfie 
the Plaintiff, 5 Co. 82. Dyer 232. 9 Co. 39. 
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CHAP. VII. 


What Act done or Action brought by an Admini- 
ſtrator ſhall be good or not, though the Admini- 
tration be afterwards revoked, diſproved or 
repeald. Adminiſtration void or voidable. 
Letters of Adminiſtration avoided by Plea. Dif- - 
ferenc? between 4 Suit by Citation to revoke Ler- 
ters of Adminiſtration and an Appeal. Covin. 
Revocation not under Seal. Adminiſtration re- 
wvoked after Tudgment. Adminiſtrator releaſeth 
all Actions, there e ij is revoked, 
Adminiftrator waſts the Goods and after his Ad- 
miniſtration is revoked. 


What Acts done or Actions brought by an Admi- 

niſtrator ſhall be good or not, . 25 the Admi- 
3 be afterwards revoked, diſproved or 
repealed, | | 


Oaks is committed by the Ordinary, 

1 and after the Metropolitan commits Admi- 

niſtration by reaſon of Bona Notabilia, this ſecond 
Adminiſtration ſhall avoid the Acts of the firſt Ad- 

miniſtrator, and by Keble the ſecond Adminiſtrator Adminiſtrati- 
(hal have Treſpaſs for taking the Goods againſt the on void or 
inſt; aliter, where the Metropolitan grants Admi- voidable. 
nitration, which belongs to the inferior Ordinary, 

for the firſt is void, but the other is only voidable; 

Plowd. Com. 28 1. Greishrook and Fox. | 


6 Detinue 
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844 Che Lap of Crecutozs, 

Detinue is brought by Executor againſt the Ven- 
dee of an Adminiſtrator, he pleads that aſter the 
death of Fe S. Adminiffration was committed to F, 
D. who ſold the Goods to him, its no Plea 3 but 
ot! erwiſe it is, if he had averred that the Admini- 
ſirator had aliened the Goods to him for Mony to 
diſcharge Funerals, or pay Debts, there the Sale ſhall 
remain indefeaſable, Plo. Com. 282. For that he had 
by the Commiſſion of the Ordinary, a Countenance 
of Authority, and he was ignorant of the Teſtament, 
Gonna of Ad- and the Executor was bound himſelf to do ſuch Ads, 
notre and in ſuch Caſes, the Executor who proved the Will 
Plea. {hall not be forced to avoid the Letters of Adminiſtra- 
tion granted before the Probate, by Suit in the Spiri: 
tual Court; but ſhall avoid it by Plea, Plowden 

282, | : 


Difference be If Adminiliration is committed to a Stranger, and 


tween a Suit after the next of Kin ſues a Citation to have it repeal 
1 ed, depending which Suit, the Adminiſtrator fold 
ters of Admi. the Goods to the Defendant, and after the firſt Adm 
nitration and iſtration is revoked, and Adminiſtration is commit- 
an Appeal. ted to the next of Kin, yet the Sale is good, and no 
| Trover lies for the Goods; and this diverſity ws 

taken between this Suit by Citation, which is to coun- 

termand or revoke the former Letters of Adminiſtrs- 

tion, and Appeals, which always is to reverſe a forme 

Sentence; for the Appeal ſuſpends the fornier Set 

tence, otherwiſe of a Citation, and the firſt Admin 

ſtrator had the Property of the Goods in him. But i 

Covin. . there were Covin in the Caſe, this ſhall be void by 
Stat. of 13 Eliz.againſt the Creditor, but ſhall be good 

- againſt the ſecond Adminiſtrator 3 and if the Admi 

niltrator waſtes the Goods, and after Adminiſtration 

is committed to another, yet any Debtor ſhall charge 

him in Debt, 6 Co. 18. b. Packman's Caſe, Cr. H. 

549. the ſame Caſe ; but if the firſt Suit and Sen- 

tence be by Appeal avoided, then what the firſt doth 

is void, and the ſecond Adminiſtrator may recove! 

the Goods, Ordinary 


* eg 2 f 


6 
and 


1 ; 


s 85” - 


Adminiſtrators.” 
Ordinary cites the Executor to prove the Will, 

who comes not, and the Ordinary grants Admini- 

{tration to another; all lawful Acts done by the 

Adminiſtrator are good. WEE 
Adminiſtrator brought Debt on Obligation, and 

before Judgment that Adminiftration was revoked 

and granted to another, and notwithſtanding the 

Revocation he procured Judgment, and the ſecond 

Adminiſtrator releaſed, and Audits Querela was 1 

brought upon the Releaſe 3 and the Court would ns ern u 

not grant a Superſedeas, becauſe the Revocation was Seal. 

but matter of Fact, for the Revocation was not 

under Seal, and the firſt Adminiſtrator might ap- 

peal, 1 Brownl. 29. Brown's Cale. | 
Adminiſtrator of F. S. brought Debt upon a Bond Adminiſtrati- 

and obtained Judgment, and afterwards the Admi- on revoked 4 

niſtration is revoked, yet the Plaitiff proceeded and after Judg- | | 

took the Defendant in Execution ; by Motion the * s 

Defendant was diſcharged, and the Execution was ' 

void; for when the ground of his Suit is over- 4 


thrown, viz. his Comnmiſſion, he hath no Autho- 
rity to proceed further, and the Execution iſſued 
without Warrant, 1 Brownlee 91. Barnhurſt and 
Yelverten, Yelw. 82. 

A. makes his Will and makes the Plaintiff Execu- 
tor, Adminiſtration was granted to the Defendant, 
who took the Goods into his hands, the Executor 
proves the Will, and after brings an Action of Tre- 
{pas againſt the Adminiſtrator, and good, 2 Bulſr. 
268. Fiſher and ＋ bung. ; 

Adminiſtrator recovers damages in Trover for the 
Inteſtates Goods taken out of the poſſeſſion of him- 
felf, his Adminiſtration is revoked, he cannot take 
A Execution, 1 Ad. Rep. 63. Turner and 

avis, 
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ctions, afterwards 


releaſeth, and the Adminiſtration was revoked and declared void 


then Admini- 
ſtration is re- 


voked. 


— 
| 
-z : 

_ + 
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by Sentence, the Releaſe is void, Throkmorton and 


A. is cited to prove the Will, and does not come 
in, and Adminiſtration - is granted to N. of the 
Goods of B. if after A. proves the Will, the Admi- 
niſtration granted to N. immediately ceaſeth; but 
all lawful Acts done by N. before ſuch Probate binds 
A. and yet if Adminiſtration had been granted to N. 
without citing the Executor to prove the Will, or 
before the time given to 4. to prove it, then no 


Act of ſuch Adminiſtrator would bind the Executor, 
3 FH. 7.14. a | 


Adminiftration is granted to WW. a Stranger, which 
is after revoked, and a new Adminiſtration is granted 
to A. next of Kin to the Inteſtate, all lawful Ads 
done by V. before ſack Revocation ſhall bind A. but 
if W. have waſted the Goods of the Inteſtate P. the 
Creditors of P. may ſue W. as Executor of his own 
wrong; or A. the new Adminiſtrator may have 
Action of Detinue, Replevin, Treſpaſs or Trover for 
the Goods of P. in the hands of V. or converted 
to his uſe, Hep. 4 | 


Sym's Caſe. 


A Leaſe for years is made to I. and he dies In- 
teſtate, his Adminiſtrator aſſigus the Leaſe to B. who 
aſſigns it to C. who ſurrenders it to the Reverſioner, 
and after J. S. cites A. the 'Adminiſtrator before the 
Ordinary to repeal the Adminiſtration, who con- 
firms it, and after J. S. appeals to the Dean of the 

Arches, where the Adminiſtration granted is repeal- 
ed, and a new Adminiſtration of the Leſſee's Goods 
is granted by him to J. S. And it was adjudged by 


the whole Court, that J. S. cannot avoid any for- 


mer 


The Law of Executozs, * 
Adminiſtrator Adminiſtrator releaſeth all A 
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| and Adininiſtratozg - 
mer legal Acts In by the former Klcninifracce, 
Raymond Rep. 224. 
| K. the dow of IF. as his Adminiſttatrix reco- Adminſtrati _ 
vers a Debt due to him from N. and after her Son on by Covin. 
by Covin with N. obtains a new Adminiſtration to 9 
be granted to K. the Mother and her Son jointly 3 and 
after the Son releaſeth to N. all Demands Exe- 
cutions; R. after takes the Body of N. in Execu- 
tion, and N. brings an Audits Querele againſt her 
to be inlarged, declaring upon this Releaſe brought 
in Court, a he vleads this Conn. And 
A Revocation wa the ſecond Letters of Admini- 
ſtration by ſentence exemplified under the Ordina- 
ries Seal brought in Court, and upon Demurrer N. 
Was barred, for the Releaſe did not bind the Wife 3 
for her firſt Adminiſtration was alwys in force, and 
this ſecond Adminiſtration never lawful, Dyer 339. 
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The Law of Executo; 


CHAP. IX. 
Adminiſtrator de Bonis non. 


In what Caſes to be pranted. Executor of A, 
proves the Will and dies inteſtate. Executor or 
Adminiſtrator of W. obtains a Fudgment for 
Debt due to W. and dies inteſtate, Adminiſtrator 

de Bonis non of W. may ſue a Scire Facias to 
bave Execution per Stat. 30 Car, 2. c. 6. Exe 
cutor and Reſiudary Legatee dies inteſtate. Execu- 
tor makes bis Executor, but dies before Probate 
of the firſ® Will. Adminiſtrator of an Admi- 
niſtrator ſhall not have the Goods of the firit 
Inteſtate unadminiſtred. In an Action by Ad: 
miniſtrator de Bonis non, and ſaith not the Ex- 
ecutor died inteſtate.» Goods not adminiſtred 
muſt go to the next of Kin. Adminiſtrator de 
Bonis non ſhall hold the Land extended where 
part bath been levied by the Executor. 


In what Caſes Here two Executors be made, the one 
do be granted. V making a Will, and Executors and dying, 
if the other die after inteſtate, now ſhall not the Ex- 
ecutor of him who firſt died be Executor of the firſt 
Teſtator, but he is dead inteſtate, becauſe the ſurvi- 
ving Executor is ſo dead, and in him the whole and 
ſole Executorſhip was ſetled by the death of his Exe- 
cutor before him; ſo Adminiſtration de Bonis non 
i'll a2 adminiſtrat ſhall be committed, Wentor. 143. 
= An Adminiſtrator of B. dies inteſtate, and Admi- 
_ | niſtration of the Goods of A. is granted to C. C. can 


| | neither ſue nor be ſued in Right of B. nor can C. 
mn meddle with the Goods of B. of B. unleſs Admini- 
3 ſtration be granted to C. of the Goods of B. not ad- 


miniſtred by 4. Dyer 112. 21 E. 4. 24. 


and Avminifiratow, — 89 

A. nen B. ey the wo and dies in- 1 8 
eſtate, the Ordinary grant Adminiſtration to B. proves th 
the next of Kin of B. of his Goods not adminiftred — dies 
by 4. although before the Statute of 21 H. 8. 5. NET TOP 
it was uſed to grant Adminiſtration of the Executor's 
Goods, and alſo of the firſt Teſtator's Goods to the 
ſame perſon, 26 H. 8. 7. Bro. Exec. 117. 1 Co. 9 6. 
Dyer 372: 2 1 

of S. as Executor or Adminiſtrator of V. obtains g, 1 
Judgment for a Debt due to W. and after J. S. dies Adminiſtratot 
Inteſtate, the Adminiſtrator of the Goods of V. not of W. obtains 
adminiſtred by J. S. may ſue a Scire Facias and Exe- 2 Judgment 
cution on this Judgment, which he could not by the V * 
Common Law, for that his Title of Adminiſtrator was inteſtate, Ad- 
paramount the Judgment to which he was not privy, miniſtrator de 
Cro.Car. 167. Rolls 890, and this is by the Statute of Bent non of M. 
30 Car. 2. cop. 6. But if I recover a Debt againſt 4. 8 : — 
he being ſued as Executor of B. for ſuch Debt due to ecution per 
me from B. If A. dies inteſtate I may have a Scire Stat. 30 Car. a. 
Facias and Execution againſt the Adminiſtrator of cap. 6. 
the Goods of B. not adminittred by B. at the Com- 
mon Law, for ſuch Adminiſtrator claimeth by Title 
under my Judgment and-not above it, Cro.Car.167. | 

A Man makes his Executor and dies, he proves the 
Will and dies inteſtate, the Ordinary may commit 
Adminiſtration de Bonis non of the firſt Teſtator; 
tor now from the time of the Executors dying in- 
teltate the firſt Teſtator dies inteſtate, Plowd. Com. 
281. Greysbrook and Fox. 
A. by his Will makes B. his Executor, and gives ꝑxecutor and 
to B. all the reſidue of his Goods after Debts and Reſiduary Le- 
Legacies paid; A. dies, B. proves the Will, but dies gates dies in- 
nteltate,ſuch Relidue goes to the Adminiſtrator of B. deſtase. 


lor the property was in B. by force of the Will before 
the Probate 3 but if B. had been a bare Executor 
and not Reſiduary Legatee alſo, B. dying without a 
Will, they had gone to the Adminiſtrator of the 
Goods of A. not adminiſtred by B. to perform = 
I 


my . Y +a D "hy 0 ” O ot. Y , - 
P $a O oy, \ | ” F'Y * 9 1 0 * 6 3 54 4 5 * * 5 — 4 
: \ * B * 25 N * a; _ . D " 
* FTI * „ Ne — ien c » F 
o . 8 1 * Ls 
= * * 


90. The Law of Executo2s, 
Will annext to his Adminiſtration, 1 Sid. 79, Roll: 
Abr. 407. Cro. Car. 115. 
Executor after Probate dies inteſtate, Adminiſira- 
tion of the Goods of the firſt Teſtator not admini- 
fred in the hands of the Executor muſt be granted 
to whom the Ordinary. thinks meet ; he may com- 
mit Adminiſtration de bonis non of the firſt Teſtator, 
and the ſecond Inteſtate to one perſon, 
Teſtator deviſeth the Reſidue of the Goods to his 
Wife his Executrix, ſhe dies before the Probate, Ad- 
= | miniſtration ought wy be 9 as of * = I 
Te Refduary Le- Reſiduary Lægatee, and not of the Goods firſ 
iv Teſtator, Herly 113. Den and Spark's Caſe, though 

= * ſome have Joghted it. . 

Two were bound to one, and the Obligee mals 
the Wife of the Obligors his Executrix, and one of 
the Obligors makes the ſame Woman Executrix, and 

=_ ſhe dies, and' the Plaintiff takes Adminiſtration of the 
|! =_ - Goods of the Woman not adminiſtred ; Judgment 
| 3 

| 


was giyen for the Defendant per totam Curian, 
2 Brownl. 76. Fryer and Gildridg, Hob. 50. 
Obligee makes his Wiſe Executrix, the Executrit 
dyes inteſtate, the Plaintiff adminiſtred to the Wit, 
and brought Debt upon Bond, Action lies not, for 
the Plaintiff ought to have adminiſtred de bonis 1 
Sc. Stiles 225. Ley and Anderton. 
Adminiſtrator obtains Judgment for a Debt due to 

the Inteſtate, and the Adminiſtrator afterwards dis 
Inteſtate, and Letters of Adminiſtration de bonis un 
= is granted to one of him that died firſt Inteſtate, thi 
= Adminiſtrator cannot have a Scire Facias, but a neu 
= Action, Vide ſupra Stat. 30 Car. 2. rl 
* A. is made Executor and makes his Will, and 
makes his Ex- makes C. his Executor, who dies beſore the Probatt 
ecutor, but of 4's Will, in this Caſe C. dies Inteſtate, ua, 
dies before being Executor to A. and his Executor cannot be 


probate of the Executor to 4. but there muſt be Adminiſtrator 4 


boni: non, Cro. Fac. 614. Hayton and Woolf. u 


An Obligor took Adminiſtration to the Obligee, | 
nd makes his Executor and dies, C. a Creditor of _ 


* a . 

| eld it well lies, Lockyer and Smith, Sid. 79. and _ 

p is difference was taken; where Executor dies In- 13 
„ eſtate Adminiſtrator of the Executor ſhall have the dee, hall 
r, ods of the firſt Teſtator preſertim where it is, not have the 


he Refidue after Debts, &c. paid, I give; But Goods of the 
n Adminiſtrator of an Adminiftrator ſhall not have firſt * 
Goods of the firſt Inteſtate unadminiſtred. anadminiſte | 
In Debt on Bond by Adminiſtrator de bonis non In an Action 
e Plaintiff declares the Executors (naming them) of by Admini- 
were dead, not faying Ireftate, and if any Exe- 2 'S bonis 
tor made his Excutor the Plaintiff is not intitled 2, gin nor- 


| The Executor 

kcier 0 but per Curiam the Defendant ought dieth Inteſtare. 

e were Executors, 1 R. 480, Burpcs 

dminiſtrator de boris nom of Gaitſel dead inteſtate 

gainſt Clayton. | 

A. dies Inteſtate he being a bare Executor of N Goods not ad- 

d not Reſiduary Legatee, the Goods of N. not miniſtred 

Iminiſtred by A. muſt go to the next of Kin of N. OLI 5 

LD ſuch Adminiſtration is granted, 1 Sid. 79. Kin. | 
A. as Executor of B. hath a Judgment againſt Adminiſtrator v.,_ 

for a Debt due to B. and 2 ave part of de bent non , 

he Debt by Extent upon an Elegit dies Inteſtate, the par — — 

dminiſtrator de honis non of B. ſhall hold the Land where part 

tended till the full Debt and Damages be ſatisfied, hath been le- 

or it is a thing veſted in the right of B. 1 Sid. 397. 1 
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- _ The Law of Erecutos, 


CHAP. N 
Adminiſtrator durante minori «tate, 
| The Nature, Office and Power of an Adminiſtrator 


durante minori ætate. It is either general a 
| mama The Form of 4 It pecial Adminiſtration 
ring Minority. Its not within the Statute of 
21 H. 8. Overſeer joins with Infant in ſellin Wl 
of Goods its no Admmiſtration in bim. Wha 
Adminiſtration durante minoti ætate ceaſeth, 
What Act, done by an Adminiſtrator durante mi 
nori ætate ſhall be binding or not. If be my 
ſell a Term. If he may aſſent to a Deviſe of « 
Term. Adminiſtratrix durante minori ætate give 
Bonds to Creditors, and then takes Husband, tht 


— — — 1 
— —_ 


+ ' Huchand may retain the value of the paymen Wil © 

of Mortgage Mony to him. Actions and Sum Wh 4 

| brought by and againſt an Adminiſtrator durin Wil <: 
=_ | Minority, and the manner of declaring. How l 

3 ball be named. Infant to be named with bin E 

1 IF Adminiſtrator durante minori ætate be Pla N ©: 

=_ tiff the Nonage of the Executor muſt be avermii to 

altter, where he is Defendant why. Av 

5 ment that the Executor is under 21 witiates ih al 

| Declaration. Declaratiou is during the minori) IC 

Z three; and on the Profert it appears to 4 

our. Adminiſtration granted to one Executor i 

ring the Minority of another, Executor at ful cia 

age may have a Scire Facias on 4 Recover) I 

Adminiſtrator during Minority. - Of Pleading i be. 

Adminiſtrator durante minori ætate in At fp 


broug ht againſt him. If the Age appear in Pleas dy 
ing the Court ex Gas, ought to take notice of % the 
Account with the Infant at full Age and Reli 
pleaded, what Errors are belpt after Verdi 


1 How the Law is after the Executor comes to [t 
1 ; | | wente 


WI. Infant under the Age of ſeventeen is <4 


and Adminiſiratose - 93 
Denteen years..of Age in reference to the Admi- 3 
niſtrator yk Minority, and bow ſuch Admi- '\ 
niſtratir ſhall be charged, and the Pleeadings © 
therein. One is in Execution at the Suit of the 
Adminiſtrator during Minority, and then the 
Executor comes of Age, how he ſhall be relieved. 


The Nature, Office and Power of an Adminiſtra- 
tor durante minori ætate. 


made an Executor the Ordinary ſhall grant ; 
Adminiſtration to another during his Minority : But 
if the Infant Executor be above ſeventeen then ſuch 
Adminiſtration committed by the Ordinary is void, 
5 Co. Pigot's Caſe. _ * 
Such Adminiſtration is granted either generally or General or 
ſpecially, and that which is granted ſpecially runs — 7 
thus, Ad opus commodum & utilitatem Executoris — e 
durante minori ætate & non aliter & alio modo Kare 
committimut. | dame minori 
This Adminiſtration during the Minority of an «fate. 
Executor is not within the Statute of 21 H. 8. to ROW with- 
be granted of neceſſity to the Widow of the Teſta- of 5 — ** 
tor, becauſe there is an Executor; and ſo this Ad- EW 
miniſtration differs from another Adminiſtration, * 
which the Ordinary is bound to grant upon pain of 
10 Ito the Wife, Hob. 250. Brier: and Goddard, 1 
Rull. Abr. 18, 21. bY 
In Clark and Hopkins's Caſe the Jury found a ſpe- 
cial Verdict, that J. S. made his Wife Executrix ; 


che Wife proves the Will and adminiſters, and made 


her Will, and her Son, an Infant of thirteen years of 
Age, Executor, and the Deſendant Overſeer, and 
dyed; the Infant proved the Will, the Overſeer by 
the conſent of the Infant ſells certain Goods of 14 l. 
value to the uſe of the Infant : The Queſtion was, 
if this be an Adminiſtration in the Defendant 3 and 


per 


1 924 "> The Law of Executozss, 

E”  Tofant muſt per Curiam it is not; for an Infant Executor bs to 
ſell Goods to pay Debts, and then he muſt ſell Goods to pay them, 
=. pay Un." the peradventure the Creditors will not flay, nor 
Fe Ov*5 take Goods for their Debrs, and therefore the Sale by 
”  Trfaftin ſel- the Infant himſelf is „and fo by another by his 
ling Goods, its conſent 3 and here the Defendants doing & as a Ser- 
no Admin vant to the Infant, it is no Adminifiration, Cro. E. 


tration in 77; | 
1 lix. 254: 


4 When and for what reaſon Adminiſtration durante 
= minori ætate ceaſeth. _ 


It (hall continue but to the Infant's Age of ſeven- 
teen years, and if there are three Executors, and one 

1 is of full Age, no Adminiſtration durante minori æ- 

3 tate can be granted. And if four Exerutors ar 
= ©  , - made under Age, and one comes to ſeventeen years, 


the Adminiſtration durante minori ætate is determin- 

cc: So if an Executrix under ſeventeen takes an 
Husband of ſeventeen, the Adminiſtration durante 
minori ætate ceaſeth, and fo if he be of full Ag: 
And the Court ex Officio ought to take notice if 
Age appear in Pleading, 1 Leon. p. 74. 5 Co. 29. 
Princes Cale, Cro. Car. 248. Well;'s Caſe. 1 
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The Office and Power of an Adminiftrator durante 
minori tate, and what Acts done by him ſhall 
be good and binding or not. | 


Generally an Adminiſtration durante minori atate 
hon e cannot do any Act to the prejudice of an Infant, 
— ſell. bat he may ſell Goods, pay Debts; but he cannot 

ſell any of the Godds' of the dectaſtd, unleſs it be 
for payment of Debts or Bona peritura. F. Leſſee 

| for years deviſed the Leaſe to his Son, and made hs 
Daughter within Age his Executrix; the m—_ 


takes Adminiſtration. durante minori &tgee' of be 
Exccutrix ad commudurm & proficuum Exeemricis," \ f 
the Adminiftratrix granted this Term durante mi- wo 
vori atate of the Executrix to the Plaintiff : Per guck ſpecial . 2 
Curiam, this Grant is not good 3 for ſuch an Adeni- Adminiſtrator - 
nifirator hath but a ſpecial property ad Proſcumm {ls a Tm, 
Executricis, but not a general property, as -another t not good. . "i 
Executor or Adminiſtrator hath ; ſuch, Adminiſtra- a 
tor cannot aſſent to the Deviſe of a Term or a Le- © 7 


| to the Deviſe 

gacy, unleſs it be Aſſets to pay Debts, 5 Co. 29. of a Termex- ll 

| Prince's Caſe, 718. meſe Caſme. © | cept it be Aſ- 
4 Now whether Adminiſtrator durante minori ætate ot to Bay. A 
may grant Leaſes, and in what Caſes he may or may — 2 

* not, the third Reſolution in Sir Moy! Finch's' Cafe 9 
Fe will inform us. | | | "i 


When the Adminiſtration is not committed ſpe- General Ad- 2 
cially, but generally without any Reſtraint or Limi- miniſtrator 
tation, there the Adminiſtrator durante mori ætate durante t i 
may grant Leaſes : As a Man having a Leaſe for 50 gen may 9 
years expectant on a Leaſe for Life, dies, his Exects nga; el 4 
tor being of the Age of three years, and after Ad „. 4 
miniſtration is committed to one during the Minor» = "4 
ty of the Executor, who makes'a Leaſe for ten years, N 
this Leaſe is but when Adminiſtration is corn- ay 
mitted ſpecially, he cannot grant ſuch Intrreſſe Ter- * 4 
indent he oe of ed 4 
miniſtratrix durante minori ætate of the Di mitt- ol 
ter Executrix made diverſe Obligations to the Cre- trix — WE 
ditors of the Teſtator, and after takes an Husband ; Minoricygives 
Per Curiam, ſo much of the Teſtator s Goods as a- Bonds to © 
mounted to the value of the Debts paid and unders chen t 


ies, ad 
taken by the Wife, the Husband may retain 25 his Fiudbend, the 


2 own : Quere, if the Wife die, for then the Husband 3 

is | ** 
anno 2 . e by her Bond, _ 2 or mY „ 
Lale A. enfrofts ;. on Condition that i he pay 10 J. Of payment , 


years next caſuing chat then, Cr. The Feoffee hath Mony to him. 


to the Feoffee his Executors and "_— within three Mortgage 
or three - 
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tres Sons whom he makes Executors and dieth be. 


fore payment, the Ordinary commits Adminiſtration 
td F. S. during the Minority of the Executors : By 
5 Dyer, Its the ſureſt way for 4, to pay the Mony to 
the Exccators, and he {hall be accountable for them, 


" 4.% - and if the Mony be paid to one of the Executors it is 


{utfcient, 4 Leon. p. 100. 


Of Adions and Suits brought by and F ainſt an 


Adminiſtratrix during Minority, and the manner 
of declaring. 


\ 


It was the Opinion of ſome that Adminiſtrator 
durante minori ætate in our Law cannot ſue or be 
-  fued;' becauſe he is rather a Bailiff to the Infant than 


an Adminiſtrator, Godb. 30. 104. Owen 38. but 


this is a Fancy. 


: 133 Adminiſtrator during the Minority of an Executor 


= nority of an 


: IA 
* 1 * 


Il be named Adminiſtrator of the Goods of T. C. 
wing the Minority of the Executor of the ſaid 7. 


\ 4 7 | PR how ©, late Executor of E. C. and ſhall not be named 
_ "EY E be 


Adminiſtrator of the Goods of E. C. not admin 
ſtred by T. C. But had the Infant been Defendant 
he ſhould have been named but Execuor of the Ex- 
ecutor, for the reſt follows; but the committing of 
den is of both, Hobart 246. Morton's 
Caſc, | | | | 


Mother and B. makes K. his Wife, and John his Son, Exe 


Infant Execu- cutors, (Jobn being but one year old) K. only proves 


N the Will, and marries Smith the Plaintiff, and they 
them doch brought a Debt as Exccutors againſt the Defendant, 


muſt be named leaving Fobn out. The Defendant pleads in Abate- 


Erecu ment that Foby was named Executor with' K. and 


is in full life not named, &-c. The Plaintiff repli 
a was but one year old, and that K. proved ti 

ill and had Adminiſtration committed durante mr 
. nori ætate, and that Fobn is, and the day of the 
Writ purchaſed was Executor. The wy nn 


and adminiſtrato sss. 97 8  Þ 
demurs, and Judgment for the Defendant Qu + | 1 
Billa caſſetur, for both revera are Executors and 
ought to be named in the Action, Yelv. 230, 131. 
Smith againſt Smith, though the Mother had ad- 
miniſtred during his Minority, 1 Brownlee 101. 
2 Sand. 213. | 

If. brought Debt as Adminiſtrator omnium ho- 
rum of A. E. during the Minority of J. Executor 
of the ſaid A. E. Executor of R. E. by this Admi- 
niſtration he cannot meddle with the Goods of the 
firſt Teſtator, and ſo the Action lies not, Limner 
and Every. 


IS 


tiff the Nonage of the Executor mult be averred, i. e. tor dwante . 
that he is within ſeventeen years of age, for he is to . e, be 
take Cognizance how long his Authority ſhall conti- — i | 
nue, and he ought to ſhew it to enable himſelf OY nas. Ads muſt 
the Action; (Quere, if not aided after Verdict) be averred ; 
ſecus, if he be Defendant 3 for in an Action againſt an gie, where 
Adminiſtrator durante minori ætate of and Executor 1 
he need not averr that the Executor was ſtill within ; 
ſeventeen years of Age: 1. Becauſe the Plaintiff is 

a Stranger to the power given to the Defendant, 

and cannot be cogniſant of what age the Infant is. ( 
2, Becauſe the Delendane (in Croſt's Caſe) had join- | 

ed Iſſue, and by that he had admitted that his Power 

continues, and ſo long as the other continues his in- 

termedling he ſhall be ſued 3 and the Plaintiffs are 

not to take cognilance of the age of the other; as 

where Jointenancy is pleaded on the part of the Plain- 

tiff, the Defendant need not ſhew how 3 but if he 

plead it on his own part, he ought to ſhew in parti - 

cular how; and here if «his Authority were — 
mined it ſhould be ſhewed on the Defendant's part, 

1 Rolls Rep, 400. Hob. 25 1. Car ver's Caſe, Tel. 
128, Crofts and W albanc k, 5 Co. Pigat's Cale, 2 Rolls 
Rep. 466, b, Cro. Fac. 590. Walthal and Ald, 
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If Adminiſtrator durante minori ætate be Plain- If Adminiftre. © | 


98 The Law of Executozs, 
 Averment An Action was brought againſt the Defendant 2 
that the Exe* A qiniſtrator during the Minority of J. S. and the 
* Plaintiff ſhews in his Count, that the ſaid F. S. at 
years vitiates the time of the Writ was, and yet is, under the age 
the Declara - of 21 years, and Verdict pro Quer. But Judgment 
tion. was arreſted; for the Declaration was inſufficient, 
| . becauſe the Adminiſtration ceaſeth at 17. ſo that he 
may be 18, 19 or 20 years of age and yet the Ad- 
miniſtration ceaſeth, and ſo doth the Action again( 
ſuch Adminiſtrator according to the Reſolution in 
Pigot's Cale, 2 Brownl. 247, 248. Brownhbead and 
Spencer. | | | 
Ttover by Ad- Adminiſtrator durante mineri etate may hare 
miniſtrator 4- an Action of Trover of the Goods of the Teltator, 
yante minori for he had more than the bare Cuſtody of them, for 


att. he had the property it ſelf, 1 Rolls Abr. 911. Salt 
| c | 


| e. 
Declaration is Action on the Caſe was brought by one as Admi- 
during the niſtrator during the Minority of three, where it 
Minority of was of four ; and the Plaintiff declares as Admini 
—— 1 niſtrator during the Minority of three; and upon 
appears to be Prefert in Curiam Literas Adminiſtrationis it ap 
of four. pears, that it was committed during the Minority d 
' four; and Iflue was taken upon collateral Matter, 
and found pro Quer. And it did not appear whe 
ther he was within the age of 17 or aboye, and 
whether this were good after a Verdict, the Cour 
was divided as Bennet and Maud's Caſe. 

_ ,_ Adminiſtration was granted to one Executor di 
 Adminiftratr? ring the Minority of another, and he in his own 
oa, ane name brings a Scire Fac. againſt the Defendant on 
during the recovering in a Scire Fac. had by the Teſtator 2 
Minority of Executor of A. who recovered againſt him; this b 
another. ood, and ſo adjudged for the Plaintiff on a De- 
murrer of the D efendant to the Scire Fac. and its 
agreed in 2 Leon. 278. Knight's Caſe, that if an 
Adminiſtrator during Minority recover, the Exec 

| fors 
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tors at full age may have a Sxire Facias thereupon, Executor at 
| Trin, 16 Cor. 3. B. R. Hutton and Maſcue. EY 
An Action on 4ſſumpſit was brought againſt the Eger on Re- 
Adminiſtrator dur ame minors atate upon a Promiſe . te, Ad- 
to pay on forbezrance of Suit, &. The Defendant miniſtraror 
pleads, that the Executor was above 17 years of © Mine» 
age at the time of the Promiſe made, for that it be- Prag 60 
ing then ceaſed, it is no good conſideration, and ad- pay Admini- 
judged a good Bar, 1 Rolls Abr. 910. Cro. Car. firator during 
14 Car. 2. Davenport and Pinſer. A 3 1 
Scire Facias on a Judgment againſi K. an Admi- Suits if he 
niſtratrix of C. ſhe pleads that C. made N. an Infant, Pxecutor was 
his Executor, and C. died, and Adminiſtration du above 17. at 
ring the Minority of N. was granted to K. and that _— * 
N. 1 Mey before the Plaintiſfs Seire Facias ſued po god con- 
was 17 years old, and then N legally refuſed to be fideration, 
Executor; and Adminiſtration of the Goods of C. 
was afterwards committed to J. S. and that X. had 


fully adminiſtred when N, came of that age. The 


SPSS EECEAEMTSERSERS 


N 


Wn” Plaintiff replies, that when N. came to that age, had 

PO i waſtcd the Goods of C. to the value of the Plaintiffs 

* Debt, (not ſaying, the Deſendant had ſo waſted) 

U and K. took liſue that ſhe had not fo waſted; this 

js, being found by Verdict for K. ſhe had Judgment for 

, 1 her, becauſe this Omiſſion ſhall be helpt by Intend- Verdict aids 

n en after Verdict found for her, Cro. Car. 80, 93. Omiſſion. 

d. Of Pleading by Adminiſtrator durante minori ætate 

5 in Actions brought againſt bim. 

us taken for a Rule in Rolls Abr. 210. If Admi- Regula. 

be iſtration be granted to A. durante minori «tate of If the Age a 

1 B. if it appear to the Court in Pleading,, that B. was pear in plead- 

* the age of 16 years; the Court ex Officio ought ing, the Court 
n to take notice of the Eccleſiaſtical Law, that the — 

mw Adminifiration is determined. and void: Quere, it it of ic. 


lbould not be 1 Eel 
7 years, REES 'E 


*& 


10 The Law of Executozs, | 
Executor of C. is Adminiſtrator durante minori ætate, the la- 
_ _— . fant dies and makes the Wife of B. Executrix 3 the 
Jy Trane, Executrix calls C. to account in the Eccleſiaſtical 


minori ætate to Court; Ga pleads Agreement with the Husband of 
account in the 4. and that he gave 80 J. in ſatisſaction of all Ac- 


Fccleſiaſtical counts, and a Prohibition was granted, Heri p. 18; 


Court.Prohi- 
* Creed Land''s Caſe. 5 
— In an Action of Debt againſt the Adminiſtrator, 
leaded. if the . Defendant-pleads a Bar Jugdment may had 
n Debt Ad- againſt him by an Stranger upon Bond, and in the 


3 Record he is named Adminifirator durante miner; 


2 him by a though the full age of ſuch Infant Executor is 17. 

che Iller and het if an Action was brought againſt the Adminiſtrator 
hes . after, and this age of the Infant appears to be 

years of age, yet if Judgment be given againſt the Adminiſtrator 

the Bar is it is not void, Trin. 14 Car. 1. B. R. Good and 

ee : h RY Peſentn. 

Tong aa - The Defendant Adminiſtrator durante minor 

full age, and tate pleads plene adminiſtravit; it was found be 

Releaſe plead - had paid 1400 J. in diſcharge of Debts and Legadie, 

ed. and had accounted with the Infant Executor, when 

he came of full age; and that upon 91 J. paid to 

the Infant, he releaſed all Actions: Quære if it i 

a good Adminiſtration, Vide Creed-Land's Caſe ſv 

pra, 1 Mad. Rep. 174. Brooking and Tons 

A Scire Facias was brought upon a Judgment 

againſt an Adminiſtratrix durante minors ætate; (ht 

pleads that ſuch a day the Minor came to 17 years 

of age, and after that ſhe refuſed, and Adminiſtr» 

tion was granted to another. The Plaintiff repls 

: Quod devaſtavii. Hetley 35. Margery River seCale, 

Demanding In Debt as Executor the Defendant pleads, that 

Judgment d, the Teſtator made C. and another Infant Executor, 

Brevi where and that after his death and beforc the Action the 

iI. . Adminiſtration was committed to H. C. during the 

Minority of the Executors, and that he . 


and demanded Judgment of the Writ, and the Bar 
was held to be ill in demanding Judgment of the 
Writ, 3 Reb. 202. | ; 

It was a Queſtion in 1 Anderſon 34. When the 
Infant comes to age and proves the Will, what re- 
medy he ſhall have againſt the Admin iſtrator of the 
Goods. Per Curiam, he cannot have an Action of 
Account, but Detinue for the Goods, or ſue for them 
in Court Chriſtian. | 
But the Prerogative may ſomewhat alter the Caſe 
of Pleading as it was in Miller's Caſe in Scaccario, 
cited in Godb. 104. The Infant pleaded in a Scire 
Facias upon an aſſignment of a Bond to the Queen, 

S. and E. were Adminiſtrators during his Minority, 
and ruled no Plea, but he ought to anſwer as Exe- 
cutor, 

Adminiſtrator durante minori etate had Verdict grorg hel 
and Judgment, and in a Writ of Error theſe Errors after a Va- 3 
were aſſigned. 1. That the Averment in the De- ditt. 
ckration was, that the Executor was within age ge- 
nerally, not ſaying within the age of ſeventeen years. 

2, That the Adminiſtration was granted hy an Arch- 
deacon, not ſaying, Loci illius Ordinarium non le- 
gitimo modo. 3, That the Letters of Adminiſtration 
were not put in Court: But the Judgment was 
affirmed, for all theſe Errors were helpt after Verdict, 
| 2 Sid. 40, 60, 


Prerogative. 


How the Law is after the Executor comes t0' ſe-, 
venteen years of age, in reference to the Admini- 
firator during his Minority, and bow ſuch Ad- 
miniſtrator ſhall be charged, and the Pleadings 


thereon. 


It hath been a great Queſtion in our Books, 8 - 
the Executor or Adminiſtrator durante minori ætat e 
continue the poſſeſſion of the E * after the full age 
3 0 


of the Executor, or walle them, how he {ball be 
charged and their ſeveral Opinions. Ix: 
1. Some held that he may be ſued, as Executor 
de ſors Turt; but this was denied by others, becauſe 
he comes to the Goods lawfully, 
2. Others hold that he may be ſued as Admini- 
ſtrator durante minori ætate continuing, 45 a Sheriff 
may be ſucd after the delivery over of the Priſoners 
for Mony received on a Fieri Facias executed, or for 
not delivering over his Priſoners that he hath in Exe- 
cution to the next Sheriff, becauſe an Eſtranger can- 
not know the age of the right Executor » and the 
only notorious act for the diſcovery of this is, the 
cealing of the Adminiſtrator durante menori tate 
to intexmeddle 3 Of this Opinion was Hobart 265, 
and Windam in Lawſon's Caſe agreed to it. 
3. But moſt held that he may be charged upon the 
{ſpecial matter diſcloſed. 
The Caſe Was. Debt was brought - againſt the 
Detendant, durante minori ætate of the Executor, 
He pleads that ſuch a day che Infant came to the 
age of ſeventeen years, and that after he did not take 
Adminiſtration : The Plea by Allen is not good; 
for if he did adminiſter the day the Plaintiff came of 
age, he ſhall be charged, but how he ſhall be charged 
was the Queſtion, and how the Creditor ſhall be re 
lieved, for the Goods never came to the new Ex- 
cutors hands, though perhaps he may have an Action 
againſt the former Executor for ſo much as he dd 
waſte, and again the Vendees he can have no it 
medy, or elſe the Adminiſtrator may remain Admi- 
» niſtrator ſtill for that purpoſe, the Execution being 
none in efle&t for thoſe Goods: But the beſt Opi 
nion is that he ſhould be charged ſpecially , but all 
agreed that he muſt plead fully adminiſtred. But 
Twiſdes was of Opinion that this Plea which here 
he pleaded ſhould have been pleaded in Abatement, 


and not after Imparlance, Sid. 157. 1 Reb. 1 57. Lau- 
fox and Croft. So , Ad- 


* 
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| Adminiſtration was committed to one during the 9 
Minority of the Executor, who waſted the — 9 
of the Teſtator, and aſter the Executor attained 1 
the age of ſeventeen years, an Action of Debt was 
brought againſt the Executor, and the Opinion of _. 
the Court was prayed, whether he may plead N'. 5 
ues Executor, or excule himſelf by pleading the pfesding the 
pecial Matter; but the Court agreed it was molt ſpecial Matter. 

ſaſe to plead the ſpecial Matter, 1 Bruwnl. 80. FE#» 
| The Jury found the Adminiſtrator durante mi... 
noritate after the Executors were of full age had in aa 
his hands 4000 |, aſſets, to which Adminiſtrator the Releaſe is Af 
Executors at their full age did releaſe all demands. ſets in the 
Per Curiam, This Releaſe is aſſets in the hands of _ of Exe» 
the Executors, 4 Leon. 402. Knightley's Cale, ; 

Adminiſtrator durante minori ætate brought Debt One i; in Exe- 
againſt the Debtor, and recovered, and had him in cution at the 
Execution, and now the Infant Executor comes of Suit of an Ad- 
age. It hath been a Queſtion how the party ſhall miniſtrator 
be diſcharged in Godb, 104. pl. 122, For the Au: au. f Minor 
thority of the Adminiſtrator is now determined, and ib, Ermer 
he cannot acknowledge the ſatisſaction nor make comes of full 
acquittance ; and the Executor is not Party to the age, how he 
Record, and he cannot uſe Execution, but the Reco- _—_ 5 
very and Judgment ſtand in forcr. It may be re- | 
lieved by Audita Querels, and in 2 Brownl. $3. it Audita Querels 
Was 2 2 of the Court, that the N | 
may ſue a ſpecial Scire Fac, upon the Record, 2 3 9 
ſo ſue Execution in his own 8 27 2 8. 4. _ 5 o 
and ſo it was reſolved in / Veight's Caſe, 1 Rolls 1 
Abr. 888, 889. If an Adminiſtrator durante minors 
ætate of an Executor recover in Debt, and aſter the 
Executor comes of full age he ſhall have a Scire Fac. 
upon this Recovery, for that he is privy to the Judg- 
ment, Idem Caſe. © | 1 

Adminiſtration durante minori etate is repealed 
and another is made Adminiftrator during Minority, 
and the ſecond Adminiſtrator draws the tirſt Admi- 

H 4 niltrator 
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04 _ "The Law of Erecutozs, 
1 account, and gives him a Releaſe, yel 
the Infant at his full age may compel the Adminſtræ 

. tor to account again, 1 Rolls Abr. 910. | 

Infant at ful! Adminiſtration is committed durante minors tate, 
age may com- the Infant comes of full age and proves the Will, it 
bel the firſt is ſaid the Infant ſhall not have an Action of account 
=” 2 8 . for the Goods, but Detinue, or he may ſue in the 
rity, to ac- Court of the Ordinary. | Ih 
count though Adminiſtrator during the Executor's Minority re- 
he had a Re. covers a Debt due to the Teſtator, and the Defendaut 


1 being in Execution thereupon, moved to be diſcharged 


niſtrator. becauſe the Executor was then ſeventeen years old, 
nd but that not appearing to the Court judicially, he 
was not diſcharged ; but it was ſaid perhaps an A. 
dita Querela would lie to diſcharge him, Gods, 
104. | | 
Adminiſtrator during the Minority of an Executor 
gets a Judgment for a Debt due to the Teſtator, 
and dies before Execution, and after the Executot 
Stire Fae. comes to ſeventeen years of age, and ſues Scire Fat. 
| to have Execution, and good, Cro. Car. 227. 

| He declared as Adminiſtrator of B. during the 
Minority of fix Executors of B. ſhewing that fire 
of them were under the age of ſeventeen, and that 
the ſixth Executor was above that age. The De 
fendant demurred, and Judgment was again the 
Plaintiff, for his Adminiſtration is determined ab 
ſolutely againſt all the Executors in regard the ſixth 
is of Age, who may prove the Will, and the Sta- 
tute of 22 and 23 Car. 2. cap. 11. hath not altered 

the Common Law in this Point. 


Lal. 
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Lale declared as Adminiſtrator of N. during the 
Minority of the Executor of N. (with the Will an. 
next) brought Debt upon a Bond made by the De- 
fendant to N. but did not ſhew in the Declaration 
expreſly that ſuch Adminiſtration was committed to 
the Plaintiff, and he brought in Court Literas Teſt a- 
mentarias, not ſaying, Literas Adminiſtratorias. 
After Verdict Judgment was given for the Defen- 
dant, becauſe the Plaintiff had not well intituled him- 
ſelf to this Action; and it was reſolved, that this 
was not aided by any Statute of Jeoffails, though 
after Verdict, Jones 193, | 


CHAP. 
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CHAP. N. 


Of a feme Covert being Acute a 
What things a Feme Covert Executrix may do with 
out her Husband or not. Sbe may make a Will 
Ke Goods ſhe bath as Executrix. In the Wife 
being made Exeeutrix the Oper ation of Law, a: 
to Releaſes, ſuſpenſion of Dehts alteration 
| of Property. Obligee makes the Wife of one of 
the Obliger t Executrix. Obligor makes the Exe 
cutrix of the Obligee hit Executrix. What & 
mounts to an Alteration of Property of the Goods 
by the Husband. What Alteration is by a Feme 
Executrix or Adminiſtratrix marrying. Deli 
on Bond by Baron and Feme Executrix, and they | 
have Fudgment, the Feme dies, the Baron ſhall | 
not bave Execution and why. Where the Huſ⸗ 
band ſhall be charged with the waſte of the 
Wife, as Executrix or Aminiſtratrtx. I what 
Caſes Execution ſhall be de bonis propriis of Baron 
and Feme. What power the Husband bath t 
weſt the Wives Term in bim, his Executors or 
Adminiſtrators. What is à good aſſent of the 
 Husband- to the Wifes Will as Executrix. Di- 
verſity where'a Feme Covert is bare Executrix, 
and where ſhe is Executrix and Legatee. Will 
by 4 Feme Covert in what caſe a Bond ſhall be 
releaſed by the Intermarriage, but not a Promiſe. 
Husband brings Suit in the Admiralty as Admi- 
ary to bis Wife on 4 Spoliation. Not 4 
ruſt but an Intereſt in the Executrix grantablt 

by the Husband, Where the Husband cannot have 
an Action unleſs be be bis Wives Adminiſtrator 
Of A Term weſted in the Husband by the Re 

| demption 


he 


| 1 he Reſidue of » Term, and uot the Huſ- 
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W 
tion of 4 Mortgage. Where the Wife ſhall 


band's Exeautors. Where the Miet I. ves 
; — 4 ruſt geen 


to ler ſur di ving * 9 
lia Where 2 ſurving Wi | I have the | 


Rent, and not the Executor 0 3 
What things ſhell ſurwive to the Wi in 
a 


brought Es the Ja noon Huhand. 
gan the ſurviving Huchand. 


A 3 
out the aſſent of her Husband, and the Ad- 
e to her 


bat things @ Feme Covert Executrix may do with- 
our her Hucbang, or nat. 


Feme Covert Executrix may make an Executor She may make 
of the Goods which ſhe hath as Executrix without a Will of the 
the aſſent of her Paging. Fah A Admi- ge —＋ g 
niſtration apperta not to t usband, 
for what be had as Executrix ſhe had en auter, rocky 
droit, and not otherwiſe any Intereſt in the ſame 
+ "irs aged in ſe? Cale, 36a 37; that 

is 2 in s Caſe, 3 C 25. A She cannot do 

ife cannot do any thing as Kxecutrix in any thing 2 

a ip Husband 3 ſhe may not give the Execurrix in 

Goods of her Teſtator in pios uſus without his af- her kuba of 
lent, 14 H. 6. 4. 9 Co. 43. 

Feme Covert Executrix without her Husband ac- 

deeth ſatisſactian of a Judgment without 

real ion hads it is rot od, Si 31. Lady 
fon in Sr Lewis Dio 


is 


21 9 
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The Wife's be made Executrix, the Operation 
Law as to Releaſes, ſuſpenſion of Debts or w 


ration of Property. 


Obige makes Two were bound to a third joyntly and ſeveralh 
the Wife of the Obligee made the Wife of one of the Obligor 


dane of the Ob Executrix, and deviſeth to her all his Goods, after 


hgors Exc» Debts and Legacies paid, and dies 3 the Woman Ex. 
ceutrix adminiſters, then the ſame Obligot made her 

his Executrix, and died, leaving aſſets to pay the 

Debt, then the Wife dies Inteſtate, and the Plaintiff 

adminiſters de bonis non, the Obligee brings an 
Action and ſues the ſurviving Obligor : Relolyed 


I. When the Obligee made the Wiſe of one of the 
Obligors Executrix, the Action was ſuſpended dv 
ring the continuance of the Executorſhip, and then 
the Rule is, a vac eur Action once ſuſpended is ex 
tin& if it be by his own act, as here it is, by 
_— the Woman Executrix ; aliter by act in 

W. | 


Obligor makes 2. When the Obligor made the Executrix of the 
the — Obligee his Executrix, and left aſſets, the Debt 
— roma was preſently ſatisfied by way of Reteiner, and b 
cru. no new Action can be had for that Debt, Hob, 10. 

Fryer and Gildredge, Moor 855. Meſme'Caſe. 


1 Adminiftratrix durante minori ætate of the Daugi- 
made Bonds to ter Executrix made divers Bonds to the Creditors df 
the Creditors the Teſtator, and then took Husband, Per Curiam, 
of her Teſta- the Husband may retain ſo much of the Teſtator' 
ror, her Hi: Goods as amounted to the value of the Debts paid: 
in. But Hobart p. 250. makes it a queſtion how the Cal 
pp (hall be if the Wife die, ayer” 


* 8 a 1 81 _— 
1 chargable by her Bond. But its ſaid 1 Roll- 3 
pg pin It the Husband in the Life of the Wife What | 
declare, that he retains ſuch particular Goods inſtead to an alcerari- 

of the tions, although the Wife after dies, on of the pro- || 
yet by that 1 was abſolutely Perty of be 
altered in the Husband, and chen the death of the Fun the 
Wiſe will not diveſt it, Briery and Goddard. ; 1 
obne 

Debts id, in his 

— the Wiſe dies, the Husband cannot 

be ſued in the Eccleſiaſtical Court for theſe Legacies, Le 
for the next of Kin to the Wife may have Letters of 
Adminiſtration granted to him of thoſe Goods in = 
the hands of the Husand, 1 Bulſtr. 44. : 4 


Ex- 
her 
the 
ntiff 
m 
ved 


VVhat operation in Law by the Feme Executrix or 
Adminiſtratrix marrying. 


e- ee eee, . I 
work a De vaſtavit, which an Act in Law Debtee ) 
will not work, 1 Inff. 264. b. 8 Co. 1 the Debtor to 


6. 7 4 
A Feme and another perſon are 13 hn of + | 


8. A F 


the Feme takes an Husband, the Husband doth not alter Property. 
Debt the Property of the Goods of the Teſtator, and the 
d 0 Wife dies, now the other Executor ſhall have an Action 

0 


Detinue againſt the ſame Husband of the ſaid 
Goods, Bendl. nu. 38. p. 10. 9 

Arthur Fobnſon was poſſeſt of a Term for years, 
and aſſigns it over to F. S. being Brother to the 
Wife of the ſaid Fobn/on, to the uſe of the ſaid 
Wite. Fobnſon dies, and makes his Wife his Exe- 
cutrix, after which the ſaid Wile, takes R. VV. to 
Husband, who takes the Profits of the ſaid Lands, 
during the Life of the Wiſe, the Wife dies inteliate, - 
J. Cs next of Kin took Adminiſtration a5 well of 
the Goods of the faid Wiſe, n 
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By all the Judges the Adminiſtrator had now as well 


the Interelt:as the uſe of the ſaid Term, as well in 


| Conſcience as Law, and R. VV. {hall not have it, 
| Choſer en Ain becauſe it is a thing in Action, which the Admini- 
of the Execu- ſtrator of the Wife ſhall always have, and not the 
rrix goes to. Hugband ; as if an Obligation had been made to 
eg —— the Wife, Popbam 106, Arthur Foby 
| If a Feme Executrix to J. S. takes Husband, and 
Debr on Bond after che Baron and Feme brought Action of Debt 
by Baron and RES: is x 
Feme Execu- upon an Obligation in Right of the Wife, as Exe- 
trix, and they cutrix to J. S. againſt F. D. and have Judgment 2 
have Judg- gainſt him to recover the Debt, Damages and 
| * Coſts; and after the Wife dies before Execution 
ron ſhall not fued, the Husband ſhall not have Execution upon 
have Executi- this Judgment for that he (although he be privy 
on, and why. to the Judgment) yet ſhall not have the thing re- 
covered, but this belongs to the ſucceeding Executor 
or Adminiſtrator of J. S. 1 Rolls Abr. 889. 
Baron and _ Hughand — "Debe 1 er rom 
at le ing upon a 200 J. to 
= for eat the Inteſtate, and had Judgment to recovet the 
Judgment to Debt and Coſts; the Ferne dies, and a year and 
recover adebr, a day being paſſed, the Husband brings Scire Fac. 
the Feme dies, to have Execution. Scire Fac. lies not, for the fill 
_ NR. Action was brought by Baron and Feme Admini- 
have Execu- thereupon is in Right of the Inteſtate, and the 
tion. Wife being dead, the Husband cannot claim that 
Debt, for he not being Adminiſtrator hath not any 
Intereſt therein; for the Adminiftratiix being dead 
the Suit is meerly determined and cannot be revived 
by any, but by him who comes in in that Right, 
and fo doth not the Husband, Cro. Car. 208, 227. 
And he who thall have the Scire Fac. ought to have 
Privity and Property in the Debt, and the Husband 
hath no Property in it. | 


PF. 
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| and Aminitratos. it 
. and his Wife being poſſeſt in Night of the Term in the . 
Wiſe of a Term which the had as\Adminifiratrix Wife as A- 
co her firſt Hasband, . by Con- ene 
granted the Term to to the ule of for the dearh 
V. and his Wife for their Lives, and after to the uſe of the Hu- 
. Debt and band. 
Recovery againſt him, the Sheriff by Fiers Fac. 
ſold this Term to the Defendant 3. the Grane of the 
| Term is not void by the Statute of 3 H. 7. as made 
to defraud Creditors, for it is not made to defraud 
Creditors, for the Term being in Right of the Wiſe 
as Adminiſtratrix, if it ſo continued in the hands 
of V. and had never been granted, this was not ex- 
tendible for the Hebt of V. and if V. had had it 
as Executor it had not been extendible for his pro- 
per Debt. by | | 


YT & oo TT ww ww ce” 


Where the Huchand ſhall be charged with the Waſt 
of the Wife as Executrix or Adminiſtratrix. 

If 4. recover againſt B. Debt and Damages, and Where Excens 
after B. dies, and Adminiſtration is granted to C. his tion ſhalt be ds 
Wife, who waſts the Goods, and after ſhe takes D. nf rr | 


to Husband, and a Scire Facias is awarded de boni: oy why. 


ES TFS O25 5 Kerr 


it ionen, that 
why Execution 
(hould not be againſt them de bonis propriie, and 
find this matter and refer it to the Court, 
the nd and Wife have waſted the 
the Teſtator to the Writ or not. 


he 
this ſpecial Return the Court ſhall award 
Execution de 


d is to be Au 


verſion 


112 The Law of Executozs, 
verſion of the Wife, Mich. 16 Car. 1. B. R. Knioks 
and Hilton e uxor, verſus Coping, 18 H. 6. 141 
Upon Suggeſtio of a Devaſtavit of a Feme Ex- 
ecutrix, it was laid, that the Baron and Feme 4. 
vaſtaver & converter ad uſum ipſorum, and upon 
the Iſſue it was found accordingly 3 it was moved 
in arreſt of Judgment that they could not convert 
to their own uſe. But per Curiam, Here the material 
part of the Iſſue was the waſting by the Baron and 
Feme, which they might do jointly, and the Con- 
| verſion is nothing to the purpoſe, 2 Ventr. 45, 
Where and . ; Now the reaſon why Execution ſhall be de bois 
why öde g, propriis of Baron and Feme is, becauſe the Wife may 
bonis propriis of have Goods as a Term, or Chattels real before the 
the Baron and Coverture, alſo ſhe may have Goods after her Huf- 
Feme. bands deceaſe, Cro, Car. 519. ; 
It was held, that if a Man take an Executrix to 
Wife and waſte the Goods, it is a Devaſtavit in 
Devaſtavit in the Wife. And if there be a Recovery againſt the 
the Wife. Baron and Feme upon a De vaſtavit, if the Baron 
Where the farvive the Wite, he ſhall be charged; but if the Re 
Husband fhall covery be not — 2 — Baron and Feme in the Life 
not be charged of the Wiſe, ſhe dies, the Baron ſhall not be 
for the waſte charged. 
of the Wife. eme is Executrix of her firſt Husband, and fie 
adminiſtred when (he was fole, and then took 1 
_ Husband, and on A a Devaſtavit * . 
G and a Ca. Sa. againſt both de boni: tis, a 
2 9 Husband was committed to the Ficet and lo wi 
ted to the Fleer the Wife, becauſe the Devaſtation of the Husband 
on g Devaſts- ſhall be the act of the Wife, Dyer 210. in Ma. 
"_ gine, Mich. 38 & 39 Eliz. B. C. Vaughan and 
The Husband 7299945 And the Husband is chargable with a Dr 
charged with vaſfavit of the Wife before Coverture, though 0 
* Dove ow Aſſets = to his hands. 7 23 PE: 
the Wite, In on a Bond againſt F. and his Wite % 
though n0 A Adrviniſtratrix. The Defendant pleads payment) 
bis hands. the Wife after the Inteſlate's death, and on 
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Iſſue found pro Quer, judgment was  Quod recu- $i 
peret N againſt hem de boni Teſt atoris, G. 
f now &c. the damages de boxis proprits. Per Cu- | 13 
riam, the Judgment is well given. 1. Although Where tho'tbe 
the Plea be falſe, yet he is altogether à Stranger to Plea be falſe, 
the Teſtator, and therefore the Judgment ſhall be 8 _— 
only de bonis Teſt atoris, and not ſo where be pleads fi po” 
fully adminiftred, which is falſe in his own, Conus · 758 
ſance. 2. Although the Wife hath not any Goods. * 
during the Coverture, yet becauſe the Husband is 4 
only charged in reſpect of the Wiſe, and ſhe might - 7 ſenſe 
ave Goods if ſhe ſurvived, and Execution might nan woods te 4 
de taken againtt her, the Judgment is 'go0d, Cre. ring the Co- 
Ha. 191. Jolas and Adams. , __ © 8 verture. ,, 
It is ſaid in Rolls Abr. 919. Ha Feme Execu- _ 
rix take Husband, who waſts Goods, the Femme 


* 


7 B. EA Bs 7 


T 


't lies, by the Common Law there is not any remedy * 
+in gainſt the Husband : But in this caſe by the Eccle- 
the aſtical Law, the Husband ſhallbe puniſhed and com- 


elled to make Reſtitution 3 but if a Devaſtavit is 
d againſt Baron and Feme, and the Feme 8 
ies, yet the Husband ſhall be charged, Sid. 130. 5 „ 


Life N 
t be Husband poſſeſt of Goods in the right of his Wife n 


$ Adminiſtratrix, waſts the Goods, and after the {ts : £4 


| ſhe alt dies, if the Husband be ſued in the Spiritual + j 
ok 1 Hurt for a Spoliation or waſt of the Goods, à Pro- Spoliation. 
med, bition lies, 2 Rolls Abr. 302. ek 4 n 

d the J. S. made his Wife his Executrix and died, 

w D. being then indebted to the Teſtator, in 60“. 

chand pon a ſimple Contract, the Wife Executiix, took | 

Ma- Hasband the aids 7. D. Fo D. made his Execuk 
„ and r and died; a Creditor of F. S. brought an Acti :. 

a D. of Debt againſt the Wiſe Executrix of F. S. and 


pon the pleading, the matter in the" queltion was, 
by the intermarriage of the Wife with the «Debtor Intermarria 
the Teſtator, the ſane were a Dewaſtavit or of the Wife 
t? And if the faid Debt of 60 J. due by J. S. with a Debtor 
n that ould be Aſſets in her hands. Per Car. it is no Deva- of the Teſtator 
1 0 ; ftavit „ pl . 


* 


9 


The Lat 100 nn, 
avit Aﬀecs,. as is. {u poſed; for Us Womay 
w_ 1 Action 19 Execntor of 7. D. 
and it was agreed by the Court, that ita Man make 
his Debtor, and a ſixanger his Executor, and the 
or dyeth, the ſuts xing Executor ma have an 
Action of debt againſt the Executor of the Debtor, | 


# Lal 8 £408 320. Croſſman and Reader. 2 5 45 . 4 


4 - What power. the Huhand bath to weſt the mite ' 
* 27. erm in bim, bis Executor and Adminiſtrator. || 


ke Hausband by the Iutermartiage hath full pow 

er oyer the Wife's Term to alien it, and if the Wife 

dies, the Term ſurvives to the Husband, hig Execw 

tors and Adminiſtrators; and if the Hoshond die, it 

ſurvives to the Wile, unleſs he diſpoſe of it; But the 

n can make no diſpolition of it by his laſt 

Will, Pl. 416. 1 Kalb Abr. 344. Pophan. 35. 
How a HFme Covert may aſſent to 4 Eten | 

| 4 ent. * 
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"What goed Where the Wiſe being Exccutiiꝶ uns 


. 75 3 her Husband her Executor and dies, if he proves bet 
the Wives Will, he ſhall have all the Goods and Chattles of N. 
-  Willas a if he bring an Action as Executor of his Wiſe 
trix. Executrix of N. it is * 2 to her Will upon Re 

| cord, 4 H. 6. 3 1. 39 , and by Keble Jr. 
ftice, and Fi ineux ut ice, Fas Wiſe be 

ing an Executrix, mayby 2 Teſtament make & 

ſtranger her Executor, it will be good as to the 

s and Chattles of her Teſtator ee the Li 

- cence precedent, or the ſubſequent aſſent of her Hus 

band, 12 H. 7. 422. 

Ihe Husband makes his Wife his Exccutrix, woll 

by his Will authorizeth her to ſell his Fee-limple 
Land and dies, ſhe marrys V. ( her ſecondHusband) 


the pony aig (lt ea or any * * 
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nens it in anothers fight, and her Vender will be in 
). y her tirſt Husband by his Deviſe, and not by, her Nor to be ſu - 1 F 
ale 10 H. 7. 50. Co. Lit. 112, But a Feme Covert ed alone 22 f 
bn xccurrix of a ſtranger mãy not ſue or be ſued alone „ 197 9 
CS Cans | ithour her | 

an Was E xecutrix without het Husband, 21, H. 6. 30, Husband. |. 4% 
* ee C. 23. 157. E. 65. The Wife of 4, is Exe-. * | 

A Wan 


trix of N. and ſhe alone without her Husbands aſ· Wige 9 
nt, and without ſatisfaction received, acknowledg- ledgeth lati- 
ch ſatisfaction of a judgment obtained by her _ che 1 
eltator, this is void, being wihout her Hausband 4 500 an 
nd for this cauſe, ſuch acknowledgment of fatisfacti- 


* 
- 


i 5% 31. a 9 

2 Where a Feme Covert is a bare Executiſ only, Divetkey 14 

it nd none of her Teſtator's goods are deviſed to her, where a Feme 
the may make a ſtranger her Executor to continue Covert is a 
lat Executorſhip to perform the Teſtator's Will with- bare Executrix 


at her Husband's Licence or Aﬀent, for if ſhe had ad where a 
hade no Will, the Teſtator's Goods will not go to —— 

Husband, but to whom the Adminiſtration of te 6 
poods of her Teſtators not adminiſtred by her be- 


dngs, and ſo the Husband can have no benefit by 


a hindering the Probate of fuch her Will, and con- 

her quently hath no loſs thereby; but if the Wife be ol 

N xccutrix of V. and Legatee of the reſidue of his WEL 

od after Debts and Legacies paid, by this ſhe 1 

de ch the right and property of ſuch reſidue in her \ 
n niht and the fame is veſted preſently in her Hus- 

be nd, if they were Goods and Chattles in poſſeſſi- 

ke : So 25 ſuch refidue after the Hebts and Legacies |, 

the Up . are paid, if the Husband die before her, go 

his Executor, and not to his Wife ſurviving hin. 

Hlus nd where the reſidue of the perſonal Eſtate of . 

ary hereof the Wife of 4. is Executrix” and reſiduary 

ede, conliſt only in Debts and other things in 

ples tion due to IW. then if they be recovered by her 


d herHughand, what is (6 recovered belongs to her Choces inafti, + 
wband only, And if ſhe dies before they ate 1e- on recovered, i 
I 2 | covered | _ 


0 


covcted having made a ſtranger her Executor, it 
ſeems that her Husband may by the Comtnon- Law 
have 2 Prohibition to hinder her Executors, proying 
her Will upon his ſuggeition, that the was married 
to him when ſhe made ſuch Will, and ſo her WII 
is void: And then Adminiſtration (hall be granted WY 

to her Husband of the Goods and Debts which be. 
longed to her as Deviſee of V. the Teſtator, and x 
_ Adminiſtrator to her may ſue for the fame, and i 
 _ the Ordinary refuſe to grant ſuch Adminiſtration, he WWF 
may be compelled fo to do by Writ of 1Mandamy, 
out of the Court of King's-Bench. | 
Where ang . But if the Wife have Debts and other things in Wl 
how che Hug. Action due to her in her own right before Marriage, Bi | 

band may hin- and not recovered in her life by her and her Husband 
der the pro- if ſhe make à ſtranger her Executor thereof, or d 
_ of 2 what ſhe hath as Executrix and reſiduary Legatee ti 
MY another and dies, and the Husband ſuffers her E;; 
ecutors to prove her Will it will be good againit ha WY « 
Husbai:d, for he had Election to hinder ſuch w 

bate, and then his Wife had in Law died Inteſtat 
and her Husband might have taken Letters of Adu 
niſtration of ſuch things ſo belonging to his Wite, a : 
to waive his right of Adminiſtratorſhip, and ſo mE: 
her Will being proved by the ſtranger her Exccum WW : 

to be good. | 

Though a Feme Covert being a bare Execum Wh 
Will by a of a ſtranger, may without her Husband's Lim þ 

| Fem: Covert- or Aſſent, make her Executor who ſhall have the 
Teſtator's Goods in right of ſuch Teftator ; yet i 
cannot by ſuch her Will (though it be made will 


her Husband's Aſſent) deviſe or give away any d r 

her Teſtator's Goods or Chattles, Roll 608, U 
The Wife of A. hath a leaſe for years as Exe Bi | 

trix of B. if A. the Husband during her life gras 

away the Term, or all his Intereſt in the Land (8 

Tythes ) holden by ſuch Leaſe, it is good and fi 

ſeth the whole Term to his Grantee, Co. 5. 81. ( 


] : | \ | *, PS, : WIA * 7 
_ and Dminiftratows,” 117 3 
The Husband is ſued. as Executor of his late Wife Judgment de - © 
deceaſed; Executrix of N. and . is againſt 99% Teftatoris 4 
him, it ſhall be to recover the Plaintiff's Debt and . Ha 
of the Goods of N. ſi tantum habeat, & 1 
fi non habeat, to recover the of the Hus- Ar 


band's own Goods, Moors 495. | 
K. the Wife of A. is Executrix of N. and Divor- Executor al 
ced from 4. and K. appealed from the ſentence of In ;. 
Divorce, and ſhe died pending that Appeal, and af- ot 
tor Adminiſtred the Goods of N. the Creditors of 9198 
N may have Actions of Debt againſt A. as Execu- | 
tor of N. (for fo he is of his own wrong) and 
the value of the Goods that A. ſo Adminiſtred is Af- 
ſets in his hands, 4 

A Widow leaſeth Land ( ſhe holds for her Dow- 
er) to B. for years rendring Rent, and after Mar- | 
ries again; N. her ſecond Husband dies during the Rent to the 
Term of B. the Rent that was due at his death goes 8 la 
to the Executor of N. and not to his Wife that ſur- f 
vived him, Moore 25. ] 
The Wife ſurviving ſhall have the crop of the 5 
Corn ſowed by her Husband, and not his Executors 4 
tirſt, where he ſowed his Copy- hold, and after ſur- 
rendred it to his Wife's uſe, and ſhe is admitted, and | wa 
after he dies before Harveſt, Roll 727. | ;  _ 

2d]y, Where ſhe having Land of Inheritance, or 1 
for her life, ſows it, and after Marries, and her Hus- >. 
band dies beſore ſeverance, ibid. * 4 

3dly, Where her Husbind ſeized in Fee of Land. 
ſows it and dies, and ſhe is endowed of the Land 
{owed for part of her Dower, before the Corn ſeve= :. 
red, ſhe ſhall have the Corn, and not her Husbands 7 
Heir or Executor, Roll 727. "Ef 


Broadburſt"s Caſe. 
One by his Will bequeathed to his three Daugh- 


(ers 180 J. a piece, and if any of them ſhould die _ 
1 3 with- * 


Wo without a: Child, her part to to che Survivors, 
bo  kuknod to and made his Executors and died; one of the Daughe | 
= 5 y ters Married Broadhunſt and before her Legacy 
„ ter her death paid, ſhe died, without: le, and be Exhibits his 
F che Fil in Chancery againſt the Execators, and dhe to 

| Bente ſurviving Siſters for the 180 J. Legaq due to his 
Wie, and the ſame was Decnted untg Brgadburſ, 
or a ſum of Money cannot be Entailed, Ventris 2, 

Nw 349. * N 3 & WINE; 3 
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\ ,,.Collet's Caſe, 


A. Fox by his Will Deviſeth 400 J. to his Daugh- 
Surviving bus] N Martha, Wite of Collet, to be paid her within 3 
b band ſues for year after Foxe 's death, and makes 4. and B. his 
poortion given Executors and dies, and Martha died within ſix 
1 * bis Inteſtate Months after Fox her Father; Collet her Surviving 


ha in Chan Husband is her Adminiſtrator, and he above a yeat 


DO uu ao. mes 2 ou” 


„ YT a%* t@© 


after Foxe's death, ſues his Executors in Chanccry 

| for the 400 J. given to his Inteſtate Wife, and the Wi ! 
Lord Chancelor Decreed it to him with Intereſ 
vo the time of his Exhibiting the Billy, /entris % 
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Juſtices Caſe. 


Habu A; Prohibition was prayed: to the Admiralty ( 
. 25 Suit 1 mong other reaſons) becauſe a Suit was brought then 
dor to his wife died Inteſtate, who. was, Executrix of F. S. ha 
upon Stipu- firſt Husband, upon a Stipulation of 200 J. penalty 
rens. made to J. S; whereas Suit ſhould be by the 
1 Adminiſtrator of the goods of Je not Adminis 
fired by his late Executrix, and the ings 1 
_ the Admiralty were ſtayed by the conſent of the Exe 
_ = cutrix's ſecond Husband, - who was Plaintiff in the 
VI Adminlty, Hardres 7. 1 


' Wa; * 
A 4 Wt” 1 Ys 
Gl 
13 wk 4 | Hus- 
* yo Fr,” s why 
. . 


ings in 


N . 7 * - G : "7 : » . % - 
_ and Idmniniratos; ' * 


Drs, ee e ee e in 1 
gb. Tail, or for Life, or Vears, or at Will: He ſows - wY 
acyl the Land and dies before Severance,” the Wife ſurvi- iK | 
his ung ſhall have the Corn, and not the Husbands * 5 5 
two Executors, Dy. 3 16. K 288 Hb 

| his The een alone reeaſeth 2 Debt due to his Huband 6-9" 


i Executrix or Adminiſtratrix of V. it ĩs good © 1 x bebe 
(and binds ber) ſo is his Releaſe of a Legacy given 5g 

to his Wife, though it be payable at a day to comes 
though after ſuch releaſe, and beſore the day of pay» | 

ment he am and his wiſe {urvives that da, Co. 3. 

27. 117 «+; + oa17/ hs 


ne 


he 4. 800 — are ant Join and ſeverally to 
— B. i 50 J. B. makes the Wife of A. his: Executrix, With ink 

his and after the is alſo Execatrixzi'of A. her Husband. a; | 
ſix The whole debt is extinct as te all that are bound, a 
ving if ſhe paves out the Wills, * releaſe in n, 1 
year Co. 8. 136, UI 1; - 
ccry The fame Law, if the Wife of 4: had been fut 

the Executrix'of A. and after B. had made her his Exe 


cutrix, and (he proves both Wills, 1 Rolli 94. 

The Hucband by by his Will in Writing makes Anne 
his Wife his Executrix, and deviſeth his Lands 
her till his Dalighter K. comes to be Eighteen Years 
Old, and dies: His Wife proves the Will, and mar- 
ries /. then Anne dies, and . her ſecond Husband - * 


(een his Intereſt in the Lands to F. S., Thb is. 1 : 

2 — ES) one —— Teal, 
property © which came to ut an Inter 

ba from him to F. C. and abe Eflate of J. S. is nat in üg Fuer. | 

nalty determined until X. the Daughter come to be 8 e Hs 4 

y the teen Years of Age, Hoffa 36. a4. ah * 


3 atter his Wife's death, for Ga Ae Baron 
fa om her before their Marriage; or 5 
Debts due to ber when Ihe was ſole, cannot have ay ie hr bre 


S ͤͤ Ros, ah pbk Avi 
"rat, Mee Mme. 
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120 The Lam ok Executoꝛs, 

Allie or eam the Husband hatk in right of his 
Wiſe Executrix or Adminiſtrator of J. S. is not 
lyable to any Executions or extent for the Husbands 
own debt, Cro. 192 vl ths 
het thing A Wife being, a Reign n or Admin 
the wife 5 ſtratrix, cannot make a Devaſtavit without her Hus- 
not do with: band's aſſent; and if A. makes the Wiſe:of B. the 
bands * Executrix of A. ſhe cannot Adminiſter not prove the 

Will of A. without her Husband's conſent, for it 
may be to che Husband's prejudice, Co. 5: 27. 33 
e 

A Woman Covert . of a Granger deliven 
Money of the Teſtators to N. upon account, her Hus 
Afton of Ac- band dies, and after ſhe brings an Action of Account 
Count. againſt N. not declaring as Executrix, but that the 
* Defendant received 50 k.of her Moneys by the hands 
g of F. S. to account, & c. And it was held good, 
| becauſe ſhe was once poſſeſt of the Money, although 

ſhe had it in the Teſtators right, 2 H. 7. 15. 

R. Poſſeſt of a leaſe for years, takes P. to Hus 
band, they Morgage it, and K. dies, and P. redetm 
the Term after her death and Enters; then P. dis, 
his Executor or Adminifirator ſhall have the Tem, 

The Term and not the Adminiſtrator of X. his late Wife, for 
veſted in the the * Term was veſted in the Husband by "(ach 
Husband by tion, and the ſole right of Redemption was 
redemption pray his Wite's death before him, Hob. 3. 9 


= of a Morgage 

. be xp 7. - 

3 — eee Wife's whole: Tem upon 
Condition to be perform d to his Executor, he dies 
und his Executor enters for the Condition broken, 

his Executor ſhall have the Term, and not the Wile 
ſi 21 H. 7. 29. 2 
3 1 (hall preſent to. the Church alen 

Where Baron of his Wife is Patrogels, which became void in te 

and gor the Jes and (he died before-ſhe preſented, and not ber 

wifes Execu- Execute but if after — wha of the Wife's Church 

_ the Hoband dies beſore any Preſentation, the Wit 


ſur- 


eee eee, ten 
ſurviving ſhall preſent and not his Executor or Ad- 


miniſtrator. rng 33 | 4 g 
The Husband hath; à Term of 20 Tears in his Husband leaſ- 
Wiſe's Right, and he alone leaſeth the Land for ten eth his wies i 
Vears, rendring Rent to the Husband his Executors Term * 2 ; I 
and Aſſigns 3 the Husband after grants the Reverſig art or % 


on to V. and the Tenant attorns, and then the Hus Meng And the” 


the band dies before his Wiſe, V. ſhall: not have the grants cde 
2X it Rent reſerved. And if the Husband had died poi Rho | 
33 ca of the Reverſon, his Executors ſhould not ham Rm:=m | 

the Rent — due after = death, but his 1 4 * 55 

vers may recover growing Rent in Chancery, but 1 

Hus 2 Executors ſhall have all the Rent due q | 

ount at his death, and not his Wife that ſurvived; Gudb. .- 

the | e 


229. Mn ten TY . | 
The Husband deviſeth a Term of Ninety Vears to When the #3 

his Wiſe, and after he leaſeth the Land to N. for wife ſhallhave |» 

Twenty Vears and dyes 3 this Leaſe is a Revocation bY 2 L. a 

in Law of the Deviſe as to the Twenty Years only, not the Hus- 


and if after the Husband's death, his Executor aſſents bands Exccu—. 
to this Legacy, the Wiſe ſhall have the reſidue of the tors. 


Tenn after the Twenty Years Leaſe is determined * 
eim, and not the Husband's Executors, Roll. 616. 
„ for Wbere the Wife hath a peſſibility of a Chattle Who al.. 
ſuch and no preſent Intereſt, and dies, her Executor or Danken * 
Adminiſtratot (ball have it when it happens in Inte- We: 

reſt, and not her ſurviving” Husband, unleſs he be + 

her Executor or Adminiſtrator, Co. Lit. 35 1 2 
upon A Legacy is given to a Feme Sole, and ſhe mar? What 9 


e dies nes and dies before any Releaſe or recovery Gf goes to the | 
oken, it by her Husband, it goes to her Executor o ot 48 
wiſe WY Adminiſtrator, and not to ber ſurviving Husband d not. 
unleſs he be her Executor or Adminiſtrator; Trin 38. | 
Eltz, Huntley's Gale, and Mich/'17. Fac, B. K. | 

A keme Sole affigns her Leaſe for. years im Truft for Where the 
her uſe, and after takes Husband, and then-ſhe dies, "ifs malt 
this Truſt goes to her ſurviving Husband, if he be 


urvivingHus- 
her Executor or Adminiſtrator 3 but if ſhe make a band or not. 


1 


* 


Dh ee e Exetittvrs, 
ſtranger her Executor and dies, or if ſne die Inte 
1 and the Husband ſuffer the ſtranger her Exe- 
autor to prove her Willy or ſuffer Adminiſtration of 
ber goods to be granted tow ranger, the Truſt goes 
o ſuch ſtranger being her Executor or Adminitirs 
tor, Ge wa Hob. 122% H. 6. 2. % 6. | 
2 p f‚ R -m 2 
ens N diſpoſe 6f his Wiſe's 
2 malia by his Will, and if he doth not, they go to 
PRs 2 5 bar ſhe cannot take them with. 
dat dis Executots aſſent, unleſs the Husband by his 
Will, eipecially appoint e eee eee 
out ſuch aſſat⸗ Ov. Car. 3% T 
And if de Hasbands Exrcutor's have not Aﬀets 
beſides the Wife's Paraphernalia to pay his Debts, 
* are liable as A flets A ee Ny. 
6 The Wiſe caving, where- her Husband: by. bis 
Will, or otherwiſe hath not diſpoſed of her Pare 
- 5 (which is the neceſſary Apparel and hu 
niture for her body provided by her Husband / and 
may extend to many Garments; Jewel Chains iſ 
Gold and other Ornaments worm by the Wife, and 
2 + fuitable to her Husbands Eſtate aud Degree; ) the 
\_ Hubanddying, Aſſets betides to his "Exec 
his Executorsaflenting that 
the ſhall have them. And of theſe the Wife may 
diſpoſe by her Will, by her Husband's conſent in hi 
| Hh cr nor ocherwie, For the property and pole 
lion of them is in the Husband by the Common- 
| 1p the Civil- Law, and what ſhal 
ulpesof the Common-Len, 
the circuny 
upon the pleadings 
| fl determine; Mare 354 3 18 E. 4 
* e. : r 
i oo +: 44, hy. i bl Fa The 


an 


 » ws a was wi 
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"nd 1 —— 123 | 
_ The Hanband and Wie, Exc of Admin | A 
ſued on the Bond of N. plead ; 
payment — the be Yi ife according to the Conditi ROY! 
and a Verdict is agaiaſt them: The judgment ſha IF 1 
be againſt; them of the. Debt and mages of the * 2 
Teſtator's Goods, and if they have not io much in IC La 
their hands, then the Damages to be. levied of ther 
proper Goods, for the Wife, if ſhe ſurvive her Hus- x, 
band may have of 3 | +, 60 
Damages, Cro. 2. 191. We 
The Husband dies pending a Suit againſt bim — 
and his Wife for her debt contracted before Marriage, = 
by this the Action is abatcd/ againſt them both, and 
the Husband and- his Executors and Adminiſtrators, 
are for ever diſcharged, but the Woman may! be ſu- 
ed a new for her Debt, Stiles 39; 40. 
The Wife is Executrix or Adminiſtrator of Fo LY 
her Husband grants, all his Goods and Chattles, and 
it is expreſt in the Need, that he delivered a Horſe 
of J. S. the dectaſed's in Name of poſſeſſion of all 
thoſe Coods and Chattles; it was conceived | 
all the Goods and Chartles of J. S. as well as the 
a eee 21 N | | 
2 4 % 6 f 
I Wall that V. ſhall; be my. Admigiſirator,".u * EM 
have Adminiſtration of my. Goods wich N. my — 


225 ; by this . and N. are Joint Executors,;.24, 


1 Wil that K. Ml be oy; Bree babe. 
Vi. is dead; by. this; 14; is a dn gel 
ve, w I. be dead #122 . #9900 wm I} 


"1 wa that, . ſhall eee or. 78. ag 


B. my Executor; by this K. eren 
tor with B. but B. is ſole 


The Wife. ſurviving her Huband,. be hls Survivors” 1 
Executors, ſhall have firſt the Rent behind at the 
Husband's death reſerved upon a n ns or 
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viving. 


Tie Law ok Erecutors, 

Years, made by her before Marriage of her Land, be- 

cauſe the Rent iſſued out of her Free-Held, Rolli 
[4 50. | $99. . 1 


124 


5 


OO Where the 240, She ſhall have the Rent due at ber Husbendu 
ecieing wife death, where they both were Grantees of a Rent 


ſhall have the ſervice for their lives, and the Husband dies after the 


rent, and not | 


the Execuror Tenants, Roll, 161, 


of the His 3dly, The Rent due at her Husbands death upon 


band. a Leaſe for Life or Years made by them both of her 


Land, if ſhe agree to ſuch Leaſe after his death, 10 
nr 
_ The Wife ſurviving ſhall have the Rent charge, 
and the Arrears due at her Husband's death to be 
recovered by Writ of Annuity or Diſtreſs, where the 
Rent-charge was granted to them both before Mar- 
. riage, for years, and then they intermarried, and he 
dies before her during the Term, Roll. 350. 


What thingsas And the ſhall have a Leaſe for years made to them, 


judgment. re. both before or after Marriage, and not his Execi- 


_ — tors where he dies, during the Term, without diſpo- 
wc ce wife ing of it by act executed, and ſhe ſurvives him, 


Roll. 3 49. 
And the ſurviving Wife that hath” an Action of 
Treſpaſs againſt one that did cut Trees growing, ot 
her Land in the husband's life ; and a Bond, Statute, 
Recognizance, or Judgment made or acknowledged 
to them both, or obtained by them both, and not 
her Husband's Executor, Roll. 349. 


WE Waver of « "But if a Bond be made to them jointly, ſhe after 


n his death may reſbſe and waive it, and then it be- 
Hucbang, ©. Jongg to his Executor or Adminiſtrator, 4 H. 6. 6. 
| But the Husband's Executor or Adminiſtrator 
hall Have perſonal Goods'given to them both joint- 

V. and not the ſurviving Wife; and the Husband's 


Aftion by the Executors or Adminiſtrators where he dies before his 


Hlusband ſur- 9 75 ts an Action of Account, 1 
Huampfit tor Money received by N. to the ule 
boch for Rent reſerved upon her Leaſe of her 


Free- 


tw 


Free hold - land to her Leſſee for life, becauſe the Mo- 
ney ſo received was'a Chattle and Duty veſted in 
the Husband at his death, 2 R. 2. Account 49. g 
The Wife ſurviving her Husband, may be charg- AQion again! 
ed by Action, of debt for, Rent arrear in his lite, the ſurviving | 
upon a Leaſe for years made to them both rendring 8 for © of 


| 

TS 
9 |» 
1 
[ = 


5 Rent 3 but if the diſagree to it after his death, and . 
on waives the Poſſeſſion, ſhe is diſcharged of ſuch Rent, ' 
ger and yet the Leſſee though ſhe agree to ſuch Leaſe at- 


ter her Husband's death at his Election, may ſue the N 
Husbands Executor, having Aſſets for that Rent due 9 4 be 
in his life, or the ſurviving Wife: So; ſhe ſurviving g Vs * 
may be charged where her Husband and ſhe both ac- "= | 
cepted a Fine, rendring a yearly Rent by them both, Xx 
where he dies, Rent being Arrear, and (he after his | 
death agrees to that Eſtate, Roll. 349. 

So 34ly, She ſurviving ſhould be charged by Af 
ſize or Action of Treſpaſs upon the Statute of Gloce- 
fer lor the time of their Occupation of the Land, 
where they both wrongfully Occupied the Land _ 
jointly, and the Husband dies before her, and the 1 
Husband's Executor or Adminiſtrator cannot be "1 
charged for the profits ſo received, 39 H. 6. 45. | 

The Husband pulls down the wife's Houſe, be- 
ing her Free-hold, and ſells the Timber to V and 
dies, the ſurviving wife can have no Action againſt | 
M. nor any other poſſeſſor of that Timber, becauſe, "74 
when it was ſevered from the Houſe, the property ax, 1 


{ 


FS STS 


Z 


8 


E 


2138 8. 


* of the Timber was in the Husbaud, and fo had gone 

5 to his Executor if he had not fold it, and not to his. 
. rnans of Land bar urge, FN 
or us ife are tenants 0 or TO 
. their lives ; after his dan dt dal hold the Land wit to hold 
ds for her life diſcharged, and not liable to any Extent Land, diſ- 

his for his debt, Roll. 346. charged of ex- 
ita Bat if during the Coverture, the Husband had 

of purchaſed a Leaſe for years to them both, and had 
her dicd before her, this Term is liable after to an Exe- | 7 
lec- cution * 


1 | vis 


Husbands 
Rent. 
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oy : 1 had died aſter the extent, it would have remain - 


| growing due during the Coverture 


ſttom the Tenants, if the husband after her death be 


raren i Wife's, which became void in her life, and con- 


8 | 


cution againſt the husband for his 


2 
debt, for he had- power. do have. dilpaſed of the 
whole Tenn bd haye hindred VE With from 


taking any thing as Survivor. "as 
The Husband poſſeſt ofa Term i in his wife's right, 
ker a judgment or acknowledgeth a Statute and 


dies 3 this Term after his is not extenda- 
goes to the Wite, or 
her Execuor, —— ng but if Judg- 


or Statute had been extended in his lic, and 


ed good until the debt were ſatisfied, 9 H. 6. 52. 

The Husband ſurviving, his Wife, and not her 
Executor, ſhall have all arrears of a Rent granted to 
her for life before their Marriage growing due after 
their Marriage, and this was by the Common-Law, * 
and now by the Statute of 32 H. 8. c. 37. 


He ſhall have all the Arrears due to her at her 


death, which grew due to her before Marriage as 
well as thoſe that grew due after their Marriage, Co, 
8 . he ſurviving her ſhall have all Add of Rent 
upon a Leaſe 
years made by. the Wife of her Free-hold-land 
when ſhe was ſole, 10 H. 6. 11. 
And the ſurviving husband ſhall have all Arrears 


| of Regt ſervice due to the Wife (who was ſeized 


of a Seigniory in Fee) before or after their Marriage 


Tenant by courteſy. of the Seigniory, Roll- 345. 
And he ſhall have the Preſentation to a Church of 


' tinued void at her death 3 for it is not an In- 


ttereſt grantable over by- him, yet it is a Chattle and 
not meer]y a thing in Action, Co. Lit 120. 


So the ſurviving Husband, though he be not his 
Wife's N {hall have a Term of years of 
wa Paget polett Co, Lit. 66. Dy. 2 
. 2. ; 


: 
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tes 5 ll” 
redeemed by the husband after hey Jeath; "Hob. 3. 
But the ſurviving 


TY 3 | 
tion made to her whilſt Covert or Sole, Co. Lit. 120. .-- 


che Ward's, Age of 14. neither her Eure, roy 


22 28 8 


after is void, Rolls 343. 1 


LFS A NTA S3 @M#SDS 


husband, unleß he be his wives f ; 1 | 
Executor Ox Adminiſtrator, ſhall not have an obliga- LY 22M N 


nor a Term granted by ber co Tralltes when the was"), * 
ſole, to her ule, ibid. 1 
The Wife being Guardian bs” csg Me du Cas | J 


| > 


her Coriving husband ſhall have the Wand | 

goes to the Infant's next end week, * © 

Rolls 346. | 1 
Where Husband and Wite are Divorced . binden 1 

Adultery, his Releaſe after, of any debt or 5 — 

to the Wife before Marriage or after, & good again 

her and her Executor; but after they are Sw? . 

from the Bond of Marriage, ſach Releaſe of his made 


The Wife ſurviving her Husband, and not his What things 
Executors 3 firſt, ſhall have a Term granted to them the ſurviving 
both, though he deviſe it from her by his Will, for — — "of 
ſhe is in by ſurvivor before his deviſe rakes effect th 


ecutor 
2 H. 4.19. be i 9 2 
24% She ſhall have the reſidue of her Tem band. | j 
( which was extended in her husband's lite for his” | 7 
debt) after the debt is ſatisßed, 7 H. 6. 2. 9. 
34, She ſhall have the reverſion of b Tem, x 4204 
years to commence, either in his life or after his 
death, But the Husband's Executor ſhall ha r 
Rent reſerved on ſuch grant during the Term, r 
which it was ſo granted and not the ſurwing Wür, 


for ſhe claims above the ö 
Co. Lit. 46. b. y . 


= Sa. V * IJ 
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grants | 
lo loug live, and the husband dies during the Term 
In . 0 ER if N die before the Texmn is ended, 1 
the wile that ſurvived, ſhall encer and hay . N 0 


14 7 my a — * 
1 


08, 
13 - for the relidue of her Term, and it ſhall not go to 
End - the husbatds Eee, Rolls 345. 
__ But if the husband grants his wife's Term upon 

Conditional Condition to bEp&@Frmed unto the husband*s Exe. 
RL — e Utor, and dies, and after his Executor enters for the 
9 Ab Oondition broken, that Executor ſhall have the 

Term, not the ſurviving wife; for the hs" 

bund; by the Act executed in his liſe had diſpo- 

pPoſed of the whole Term, and it is not material 

that he 12 it upon ſuch Condition only, C- 
c 

| And yet if husband and wife jointly grant her 

Term upon Condition, and they re-enter for the 

Condition broken, and after he dies, not having dil- 

poſed of the Term by Act executed, the ſurviving 

wife ſhall have the Term and not his Executor, Rolls 

344. So if ſuch grant were upon Condition to be 

void, if the husband and wife, or their Executon 

{ſhould pay 10 J. to the Grantee, and the husband 

pays it and enters; they both hold in the wite's 

- right as before, and the Term not to the hu 

band's Executor, but to the wife, if ſhe ſurvive he 

husband, Rolls 34h, | 

Ihe Wife as ſurviving, and not the husbands Exe- 

cutor firſt, ſhall have ſatisfaction, and Execution for 

Damages recovered by them both, being joint de- 

mandments in a real action, and for debt and damages 

+8 where they both obtain Judgment, being Plaintiffs in 

mp action perſonal; ſecondly, he ſhall have execu- 

_ . @- tion on a Recognizance, or Statue acknowledged to 

1 them both; thirdly, an obligation made to them 

Be both,” Rolls 342. | | 41 
Attorney re- „S. as Attorney of the husband, or of him 
ceives.a Debt and his wife, receives a Debt or Legacy due to her 
or Logacy OUu® (before Marriage ) to their uſe that which was but | 
fore Marriage, 2 hoſe in Action in the Wife, is now become 2 
this is a chattle Chattle of the husband alone in poſſeſſion, and he 
ws hus- alone, or his Executor after his death, may _ an 
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"7 and Adminiftratozs.*+ 1 
Action for the Moien eee 1 
though ſhe ſurvive, f | e III on the * 


50 Action ſor it. Ar 

* The husband n which his Wife bach as 

the N Adminiſtracrix of N. and dies before 
the erance, his Executors (hall have the crop as Aſſets 
web hey paying a years value of the Land, to the furviy. 


ving wife which” muſt be allowed. 0 hy habands Lay 
eee, their A. e, e 
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In Prohibition where remedy may be by 4 The 
bringing of an Appeal ſuſpendi the Adminiſtra- 
tion, alit of 4 Citation ſue w_ Repeal. After Ad-. 
5 repealed, act ion 12 to be brought. _ 
"I Letters of Adminiſtration” are © 
Aale. void upon Appeal, 2 N __— 
Sentence upon 4 Citation. What atts done by Ad\ © 
miniſtrator good after Repeal. Metropolis 
grants Adminiſtration wrongfully, till Repeal i; the | Pi, 5 
Ordinary cannot grant neu Admiſtration. 4 55 ul 


fs in k Legacy is bequeathed to B. to be paid ob 2M 
within a year after the Teftator's death. Th, * i 
led that i B. die within that year, that then his . a N 
| hall be void, and it ſhall be divided betritt 
D. as =; B. dies within that year; and his EK. 
eutor ſues for the L. in the Spiritual Court, and = 
ath a Sentence for it, condition being held to be. — 
did, yet no Prohibhion lies, ee may mady may be 
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3 9 ow alicer ofa mot a Citation "ſued to Repeal an | Adminiſtration 


ed by ter- Cttaion only, all former lawful Acts of tent 
Citation. miſtrator, Co. 6. 19. Dy. 339. Moore 494. 


1.9 


, 45 
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The bringing The very bringing an Appeal 40 Repeal an Admin 
2 ſtration granted, ſuſpends the Adminiſtrators power 


Adminiſtrati- 


Citation ſued Goldsb. 1 19. Therefore it A. as Adminiſtrator of 3 
to Repeal. © brings an Action of Debt againſt C. it is a good h 
- «that C. entred a Cuveat in the Spiritual Court, that 
A. ſhould not Adminiſter, and after that Cows 
© . Adminiſtration of the Goods of B. was granted to 4 
and beſore this action brought, C. Appealed tow 
voke it, which Appeal d undetermined, bid, 
After Admini- © AMA. is Adminiſtrator of B. who owes 30 l. lo 
ſtration repeal- V. by Bond, and the Adminiſtration granted to M 
ed, an Action is Repealed. After ſuch Repeals, V. muſt bring hi 
* ang againſt 2 of . * he is i 
is own wrong after ſuch Repel is having th 

— * E Gag G B. Afod. Rep. 63. 4 | 1 
The diverſity is, that where Letters of -Adminiſn 
ee ters dion firſt granted are declared void upon an Appel 
of Admini- and new Adminiſtration is granted to another of the 
ſtration are ſame Inteſtates goods; no Act of the firſt Admin 
declared void ſtrator binds the ſecond Adminiſtrator. But if the 
_—_— Appeal firſt Adminiſtration'be Replealed by Sentence upon: 


- 


tence upon a "Adminiſtrator will be good againſt the ſecond Adm: 


Adminiſtration is granted 3 VV. who 
; died Iateſtate, which is after Repealed by Citation 
| and a new Adminiſtration of the goods of M. is 


Laveful action teil to the next f Rin to Y. All lawful Act of te 
e by Ad- "itt Atlminifirator until his Adminiſtration was fr. 


miniſtrator, 1 2 | ww f 
ee peaſed, are good againſt the new Adminiſtrator ul 
— the firſt Adminiſtrator walt the Goods. of the K 
alter i he teflate, he is fable to the Nins of the Creditors! 
weld. = W. or he may be ſued by cke new Adminiſtrator bſ 
action of Detinue or Trefpats, Cc. Hob. 49. Mk 
37. 38. BEliz. B. R. VIiliſor againſt Path. 


* 


j 3 "0 9 


ee eee, . 

The Metropolitan grants ry 4-4 to A. Metropo near] 4 4 | 

which the Ordinary cughtt0-ngve granted, and be niſi Admi- 3 vv 

* a Repeal the 9 > 1 
ormer js dinary cannot 1 

ae ke as 7 the ſecond Brant new Ad- 

W ee 5 


Court to prove a Nancyp 
he lame Teo ht e 2 Roll 2 25 
1 Executor named in a Will refuſeth to be Execü- 
tar before the Ordinary, and he grants Adminiftra- 
100 iy Hikes + Goods of the deceaſed" to that Executor, 
cannot. after Repeal ls Adiminiftra- 1 
ur barge that Ad miniſtrate 1 7. 16K | = 
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CHAP. XIII. | 
' | 8. ; 70 
5 * 


Same general Rules as to Aſſets. Aſſets by the Sta. 
209 Car. 2. c. 3. VVhat Chattles real are Au, 
WVVhat Leaſes 1 2 or not. How a poſſibility 
' ſhall be Aſſets. Of Leaſes improved, Chatths 
reals of Attainted Perſons, Extents, Embexel. 

ments, Trees, Preſentations. Of Rents bei 
. Aſſets. VVhere award of Rent ſhall be no 4 
ſets. Fiſhes, Pigeons, Deer, Coneys, Offices fa 
Tears. Choſes in Action, Damages, Covenan, 
things recovered in Equity, Apprentices, Traft, 
Pawns, Marriage, Money. Of Aſſets in th 
Executor hands, by Releaſe o Acquittancy, 
Compoſition by Executor. Reſtitation upon Ou 

. lawry reverſed. Furnaces, Fatts, , 4 

Deed of Gift with power of Revocation, ( 
Land, deviſed or N to be ſold. Of a ſm 
appointed to be raiſed for a ſpecial uſe. Of « Ii 

gacy in Equity. Diverſity between a deviſe thi 
E!xecutor- ſhall ſell Lands, and a deviſe of Land 
to be ſold. Legacy iſſuing ont of 4 Free-hil, 
VV here neither the Land nor the Money are Teſt 
mentary. VVhat are not Aſſets in ſeveral yur 
., Ficulars. VVhat ſhall be Aſſets in the Rug 
© Caſe. Goods diſtrained and i ded. Env 
dence to prove Aſſets, Verdict, Judgment. Hiv 
Judgment ſhall be where part of Aſſets are fon 
or where part are found in one Executor: hand 

aud part in another. | 


va ſhall be Aſſets in the hands of the Exccun 
oer Adminiſtrators, charging them for the vain 
0 the Creditors of the deceaſed. © 
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Irſt, I ſhall lay down four or five general Rules 
as to Aſſets. 5 | < 
Debts due to the Teſtator be it by Bond, Statute, Regul. x. 
Judgment or Arrears of Rent, are not Aﬀets to | | | 
charge the Executor until receipt of them; ſo all 
Goods and Chattles in Action or Poſſibility, Godb, 


o. | 
3 Whatſoever the Executor or Adminiſtrator muſt 2 
be forced to ſue for by the name of Executor or Ad- | 
miniſtrator, it being recovered ſhall be Aſſets. 85 

Aſets in the hands of one Executor, ſhall be faid 3. 

to be Aſſets in the hands of all the Executors, Reil. | 

i. | 
g Aſſets in any part of the World ſhall be {aid to be 4 
Aſſets in every part of the World; ſo Debt againſt 
an Executor Defendant, pleads plene adminiſtra vit. 
Iſſue was upon Aſſets. The Jury found that he ad- | 
miniſtred, and had Aﬀets in Ireland, and adjudged 5 2 
that they were Aſſets here; and when they found he 
had Aſſets, that is ſufficient, and further to ſay in re- 
land, is idle, Cr. Fac. 55. Richardſon and Dowell 
6 Rep. 47: 5 Rep. 34. Dier 392. . 

Nothing regularly ſhall be ſaid to be Chattles go- 5. 
ing to — or Adminiſirators as Aſſets, but 
what may be attached in an Aſſize or diſtrained for 
Rent, or forfeited by Outlawry, 8 H. 7. 11. „ 

It is not requiſite that every Aſſets be a thing in 9 
poſſeſſion, or in the hands of the Teſtator; for a 2 a 
thing may be Aſſets which never was in the Teſta- 
tor's hands; if thoſe things come in lieu of the thing 
which was in the hands of the Teſtator, as 
for Land or other Goods ſold, or if they come by rea- 
ſon of another thing which was in the hands of the 
Teltator, as Executor of Goods by Merchandizing 
with the Goods of the Teſtator, Godb. 30. fo a 
Leaſe to A. for life remainder to his Executors for 21 
Full yeas, this Term is Aﬀets, 1 

5 K 3 Albeit 
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Tek mn if eee, 
Albeit, a thing be extinct and gone as to the Ex- 
bete aud am fe dor Hire, Jet fe chan Han 
its being and be accounted Aſſets as to Ortditors anl 
Legatees; as Extcutor thit hath a Leaſe th right of 
- the Teſtatot purthaſes the Fee, the Term is drowried, 
Ad pet it (hall have continnatice and be Aﬀets for that 
- _ Phxpoſe, So If Debtor make the Debtee Executor; 
ſo if one have Lands for years as Executor, and 
- ſurrender the faine, 1 Rep. 89.4, 

© The Goods and Chattles of other Men in thi 
hands of the Executors that wete in the poſſeſſſon 
of the Teſtator, and he had no right to them, ſhal 
not be Aﬀets ; as if Executors recovers a Rent that 
belongs to the Heir, it ſhall not be Aſſets; if the | 

Teſtator were outlaw'd at the time of his Death, his 

| Goods are not Aſſets, for they were none of his; but 
after reverſal of the Outhwry they ate. + 


Chattles Real. 


Le made L.eäſts for Years, though made to a man and his 
n Heirs, yer ſhall go to dis Executots arid be Aſſes: 
Deriſe of Land to one and the Heirs of his body for | 
| 500 years, the Exerutors ſhall have it; {6 a deviſe of 
| = Rent to one and his Heirs out of Leafe Land, ws 
| OR for fo 87 · Lovie's Caſe. where a Liaſe Tor years is ma 
much zs the to an Executor or Adminiſtrator upon a Covenatit 
Leis worth. made with the Teſtator fo to Leaſe, it is only Aſſets 
| = A 32 much as the Leafe is worth, 1 Rep. 98. 
5 by the Lord's Licence Tafeth à Copy- hold to 


e exceed 


fee's right, nothing is Aﬀets but the tive vaſte bf 
the, Land above the ene welerved, 46/27: 5 


5 Rep. 21. 31, 


2 
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Affets in his Executor s hand, though 
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A Term ſor years belonging/ to che deceaſed is 
tile 2 7 Leah pi." 
Executor in his own wrong, Stiles 499. A. . 
to B. for 80 Years if be ſo long line, the remainder 
to his Executors os Adminiſtrators for 21 years.; - 
this latter Term for NN firſt in B. hicnſet, 
ſo as his Executors or Adminiſtrators all take it s 
Aſſets to pay his Debt, Cr. Kliz. 666, 8g. Tely, 8% 


but if ſuch Leaſe were made to B. for 80 years th-he 


fo long live, adding further, that if R. died'within - _ 

the Term, then his Executors or Adtminiſtratots to 
have the Land for 21 years; the whole Cont a 

greed that this laſt Term did veſt firſt in the Execu- 
tors or Adminiſtrators as purchaſers, and would not 
be Aﬀets, becauſe it is a conditional Limitation, and 
a meer poſſibility whether B. ſhould die during the tors take 
firſt Term or not, for he might cut · live t, Cr. Elix. Leaſe as pu 
840, 841. The like Caſe is 


life, remainder to the Executors of A. for 21 years3 _ 
this is a good remainder, if A. makes his Executor 
"and dies before B. and the Executors take it as Pur- 


A.and he enters B. may diſpoſe of this pre- 


and if B. die before that Term of A. is expixed, not 


A in che Executor or Adminiſizator of RB. be- 
them. 

By 2. 0 
and Perjuries, if a Leaſe 


to his Heirs ): for life of J. 
ſuch Eſtate, r 


= 


chaſers and not as Aſſets, for it never velied in 4. 10 $1 


4. ( and = er per ip | 
| ; (cized wie, the Estate |< 
£06: tor or ſhall be Allet 
Lxccu 14. — 4 


Where Execu- 


and if A. die Inteſtate, his Adminiſtrator takes not 'S 
ſuch remainder, Dier 309. b. So if Land be deviſed . 
to A. for 10 years, the remaindet to B. for 20 ns, 3% 
and che Deviſox's Executor aſſents to the Legacy of 


the Statute .29 Ce, 1. C. 3. againli Frands © | 
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4 pur- | 
reported in Dyer, A. chaſers, ir ſhall ©. 2 
ſeized of Land in Fee, leaſeth the Land to B. for his not be Aſſets. * | 


em by Wil o otherwiſe, during che fv 19 yea, = 1 
m _— 

baving diſpoſed of it, that remainder is preſent __ Fe 

ic is preſently valuable and may be b © oY 


ee ee e e eee a e 
136 The Lam of Stents, 
1 Adminiſtrator of A. and ſhall be Aﬀets in their hands 
2 ſo long as F. S. liveths which at Common Lay, 
1 aſter the death of A. would have gone to the Occy 
_ pant, and was not liable to the debts of A. A Chat- 


= tte or Leaſe for Years is ſold or granted by the de- 
EE — Leaſe on Con- ceaſed upon Condition, and the Condition is bro- 
. con hl teen in his Executor's time, whereby a Chattle or 
beben ir is Leaſe comes to the Executor or Adminiſtrator , 
Aſſets. it is Aſſets. | {lee 
Leaſes CL eaſes for Years abſolutely (or for any number 
- - of Years, if one or more perſons live ſo long) 
which one dies poſſeſt of, go to his Executor or 
Adminiſtrator, becauſe they are Chattles; but if 
J. S. have a Leaſe for the lives of three others, this 
is a Free-hold which goes to the Aſſignee in Fact, or 
to the Occupant appointed by Law, in Caſe he made 
no Aſſignment or Grant of his Intereſt; and if no 
ſpecial pant be, ſuch Eſtate of F. S. goes to his 
xecutors or Adminiſtrators as Aſſets, per Stat. 5, 
Feb. 1677. | 
A. Leaſeth Land to B. for uſe of B. provided 
that if B. die within the Term of 60 Years, then his 
Executors and Aſſigns, ſhall hold the Land as in his 
right for ſo many Years as amount to 60 Years, to 
be accounted from the date of the Indenture of Leaſe, 
The Court conceived that this was no Leaſe to the 
Executors or Aſſigns of B. but is only by Covenant, 
which velis firſt in B. and his Executors may bring 
an Action of Covenant upon this Covenant made 
with B. if after his death they are diſturbed from 
holding the 'Land during that Term, Dyer 150- 
Anderſon 1. 19. A. for good conſideration prom 
ſeth and agrees with B. that a Stranger or the Strar- 
gers Executors ſhall hold certain Land of A. for 10 
years, toCommence at a certain time; this is no Leaſe 
but B. may have an Action upon the caſe againſt 4. 
if he break his promiſe, Cro. Eljz; 173. | 
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for 

ple 2 and dies, the Term is not drown gurchaſe of 
ed, becauſe one may have a Free-hold in his own the Free- hold. 
right, and a Term in another right, but not e c- 
tra, Ideo Quere; for Hobart p. 3. is, that if the 
Husband having a Leaſe for years in his Wite's right 
purchaſeth the Fee-ſimple, the Leaſe is not extinct 
this was in Paſch. 12 Fac. See the Lady Platt 3 
Caſe in 1 Fac. Cro. 2. 275. 


The Executor of a Merchant that is an Alien born, en of 


«3 1 
"= ud P 
: . 


ſhall not have a Leaſe for years taken by ſuch Mer- an Alien Mer- 1 | 
chant for his Habitation in England; for tho that chant ſhall not 


Merchant ſhall enjoy ſuch Leaſe by him purchaſed, have « Lu 
during the Term if he ſo long live and trade, becauſe — * "_ 
it is neceſſary, yet if he die during the Term, his 
Executor or Adminiſtrator ſhall not have it. But of 
his Goods as Alien Friend may make a Will, and 
his Executor ſhall have them, and ſo ſhall his Ad- 
miniſtrator if he die Inteſtate, Co. L. 289, 299. 
15 H. 7. 15, | STONY 
A. by Deed leaſeth an Houſe for years, reſervi 
to A. a Chamber therein (or his dwelling Houle 
thereon ) mentioning no more if he dies, his Execu- 
tors or Adminiſtrators ſhall not have the Chamber or 
dwelling Houſe therein, for Deeds of Subjects are to 
be taken ſtrictly againſt the makers, and the reſerva- 
tion ſhall not be extended further than to the leſſors 
own Perſon ; but if ſuch reſervation had been of the 
Chamber or dwelling Houſe to A. during the Term, 
then it had been a Chattle veſted in 4. himſelf which 
his Executors or Adminiſtrators ſhall have during the 
> OA E N . 
V being Leſſee ſor 21 years of Land, devi- 
kd the benefit of his Leaſe to Alice his Wife for ſox 
| years 


. * 
2 4 21 NT > TR 9 = ny 
Fr 
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pes after his Death; and alter che u (years cnded; 
then Jobn his Som if he come from beyond the Seas, 
fhall have the benefit of the Leaſe during the relidue 
_ of the Term, and if Job- does not comme home, then 
William bis Son ſhall have the benefit of the Leaf 
till Jobs doth come home, and he deviſed to his 
Wie al his Goods and Chattles, and made her Execs 
: trix and dies. Alice enters Virtute Leg ationis. Mi. 
+ Ham the Son during the {ix years, John not retum- 
ing, made his Will and deviſed that Leafe to Eftber 
his Wife, and made her his Executrix and died; the 
iu years expit'd; John never returns, the queſtion 
# was, Whether Alice or Efftber had right? Efbe 
3 had good right as Legatee or Executrix of VV; 
f though he on before the ſix years expir'd, - 
net 2 poſſibility, but an” Intereſt in 
dien gent. Term after fix years expir d; and though it war 
A4, accounted a poſſibility in the Teſtator, yet becauſe i 
_— is ſuch a poſhbility as the Term might have veſted i 
1 
Feme entry hav to 5 
- refidue of the Term whe or veſted in him, with 
out any ceremony, and the poſlibility might ud 
go to that Executrix, and ſhall be Aſſets, Cr. 7a 
509. Sheriff and Virotham, 1 Rol's Abr. g16 


| Leaſe made to one for Twenty One Yes 
without naming Executors, yet the Executo 


hall it. 
by — — | 
8 years, worth 20 J. per Ann. and the Executor by 3: 8 
2 ſtock of the 1 —— 30 J per An 
| | 3 but if he ſtock it with 1 

own ile, O Executors 120. 

N A Tams serie e . a dr Hee af his bo 
Term deviſes the remainder to VV. in like manner, th 4 
in Tal, enim key yet tis Tem bal gr his Ee 


—— PO 


— 11097 A 8 
G it is if A. had died without Ifſie, and not to YT, 
or his fue, for this is a Clhattle- realy and cannot go 
to an Heir: ſame Lawifx derbe 
of a Term to 4. and d Heirs, or to the Heirs of 
his body, it goes to his Executors or 13 ' By 
2s Aﬀets, for a Free- hold or Inheritance cannot be” © 
deviſed out of a Chattle, and ſo it is if an Advows: 

on or Land be granted to one, and his Heirs for 100 
yeats, it goes as Aſſets to his Executor or Admini- 
ſtrator; but of lite tinbes, Terms of Years may be 
deviſed to one and his Heirs by way of Executory de- 
viſe, and alſo ſhall go to the Heir as attendant upon 


2 wide the great Caſe of the Duke of of 6 
N Wh. 
The King grants the forfriture of the Year, Day Chattle tels 
and Waſt in an Attainted Felon's Lands to A. ang of Artainte | 
his Heirs, if A. die within the year, the Executors Perlons. 

pr Adminiſtrators of A. ſhall have this Chattle zealas 

\ſſets, and not his Heir; the like Law is if ſuch 

rant had been made to A. and his Heirs of the pro- 

hits of the Wife's Lands forfeited by her Husband's 

Attainder, and A. dies, his — Adminiſtra- 

o ll hve fuch profits during the Husband's life 


Extent upon a Statute belongs to Exccutors, and Extent upon. 
yet it is delivered to the Party as a Free-hold, * 
If one that hokdeth Land for che life of 4. B. Emblements. | 
the Land, and A. B. happen to die ere it be 
he and cir and he that ſows the Land happen 
ne e re it be cut, the Executor of the Tenan 
ave the Com: If Tenant in Tail ſow 
nd dic ere it be but the Executor, not he 
on, nr the Hr e Is 


1 Inf, 
"If Tenant for life ſows the 


. 5 11 . . er 3 r "ke 
ſo it is of Leſſee for years or Tenant for Life 
If a man be ſeiſed of Land in the right of his Wife, 
and ſoweth the Grounds, and he dieth, his Execu- 
tors ſhall have the Corn; mowing Graſs, Apples 
and Fruit upon Trees, ſhall not go to the Exe- 
A Man deviſed Lands ſowed for life, remainder in 
Fee, deviſor and deviſee die before ſeverance, he in 
.. remainder ſhall have the Com, YVVinch. p. 51. 
A. ſows the Land and conveys it to B. for liſe, 
remainder to C. for life, and both die, A. ſhall have 
it, and not their Executors, Co. Eliz. 61. Hob. 
132. 1 
1 Man ſows the Land, and then deviſeth the Land 
to J. S. and dies before Severance, the Deviſee ſhl 
have the Corn, and not the Executor of the Devi 
; for, VVinch. 51. Spencer's Caſe. 

The Wife had a Leaſe for years as Executrix to he 
ſormer Husband, the ſecond Husband ſows and dis, 
the Executor of the laſt Husband (hall have the Com, 
fo much as is above the years value of the Land, iu 
the value is to be Aﬀets, Office of Ex. 84. 

Land is fold by A. to one and his heirs, 
Trees. the Trees to A. or if the Tenant in Fee ſells the 
Trees on the Land to A. in both Caſes the Trees at 
Chattles perſonally in A. and ſhall go to the!Executo 
or Adminiſtrator as Aſſets. A Man ſells Trees of 
his Inheritance and dies before felling, this Intereſt gos 
to the Executor, Office of Ex. 85. 4 Rep. 62. 6 

11 Rep. 48. 81. 
If the Church become void in the liſe of a B 
ſhop Patron of it, and ſo remains after his death 
the King ball preſent and not the Biſhop's Executs 
or Adminiſtrator, for nothing can be taken for i 
Prreſentation 22 therefore it is uo Aſſets, 1 If, 35 
no Aſſets. where A. dies poſſeſt of an Advowſon for jens 
it is a Chattle going to his Executors or Adminift# 
tors as Aﬀets ; yet if A. had been ſeiſed in = 
| Arn uh 


"SO e St 6 
; , and Adminiſtratogs. '% | = 5 8 
Advowſon, and deviſeth that his Executor ſhall pre- ing in 
eee. or more of the next avoidances, or for 88 9 
e ee es may | 
certain years, and dies, this is not Aſſets, becauſe come to he 
ſuch Intereſt deviſed is derived out of an Inheritance Executo:, and © 
and not out of a Term, Leon. 246, 340. _* Yer not be 2A 
A. ſeiſed of an Advowſon in Fee, grants the next 
avoidance to B. if the Church become void; and B. 
die without preſenting, his Executors'or Adminiſtra-. 
tors ſhall preſent, for it was an Intereſt'in B. which | - 
goes to them; and although after the Church be- 
came void, B. could not grant away ſuch Intereſt 
to a ſtranger, becauſe it was but a thing in Action, 
which a ſubject cannot grant, yet B. the Church be- 
ing void might have releaſed all his right to A. or to 
his Heirs or Aſſigns, and that would have ban'd and 
extinguiſh this Intereſt, '39' H. 6. 15. 


Late for years dies, his Execator'or:Admi- ..,. oY 
niſtrator enters and ya Gar the yearly value of . ag 


LEONE Os rent re 
185. . 5 TY 
If 1 make a Feofment in Fee; Gift in Tail, rr, _ © i 
Leaſe for Life rendring Rent, the Rent is artear reo 
and I die, it ſhall go to my Executors as Aſſets * 
ſo if rent granted to mg out of Land in Fee-tail'or 
for Life or Years, if it be arreat my Executor ſhall 
have it, Stat. 32 H. 8. C. 37. 5 TH * e N : 7 1 7 
Rent is granted to a Man and his Heirs for 0—» © 7 
| years, and he dies, his Executors ſhall have i. +5 2 
Lund is let rendring rent at Michaelmaſs, or wit 
in 10 days after, Leſſor dies beſote the 10 days, te Wy 
Executor ſhall have the Rent. —_ 
Executors ſhall have a Nowine Pen that's forfeited. Nomine Pas | 
In Debt againſt Executors, the Defendant pleaded 2®- ©. | | 
| fully adminiſtred, and iſſue taken, the Jury find the 
Teltator had made a Leaſe for years of an Houſe, and 
| mt | imple- 


— 


** 2 


N we p hs 


">" A, © Tie Law . rute, 
ere Are implements of Houſhold, reudring Rent and 
55 = ens 


_ . cluded iſnt: Aſſers, af the Court 

ee ter adjudged it was mo A e den . pe 

| witch the — — Fa 

Cutor, Dier 362. ä 

B. hah © Leaſe of Land for ee and be 
| | eaaſet it to C. for five years n 
1 his Heizs during the Term; this rent the deat 
Wm Aſſets of B. gars to his Execujors or ee i 
*  Pyoctrors are | the veverſon of the Term as a Chattle and 
not named in though they are not named in e Nec den 
the reſervati- reaſon of the words during the Term, and canngt 


on. go to che Heins of B. though they are named in 
Reverſion, for they cannot take this Se 


Ont where one leaeth Lapd zelerving, rent fo | 
3 Ontlers (not ſay in 1 the growi 


ving rent to ter his death ſhall not go to his Heir with the Reve: 


3 ſion, nor ſhall it go to his Executor or Adminiſin- 
. ebd. 10 tor; but ſueh rent axxear after the Leflor's death 6 
. Alt, ee 


152, But now by the Statute againſt aur 


Perʒurits, Eſtates for anothers life, where they de- 
cend not to the Heir as ſpecial Occupant, and i 
whom they will be Aſſets, by deſcent hy that Statute, 
go to the; Executots or Adminiſſrators thi 
had ſuch Eſtate, and ate Aſets in their þ 


"7 


Chat 


wo wining, 


4 * Chanle mer lie. 15 
at- 
Feind things being aoveables, 0 
— Poultry, or the like 5 or which may be moved a8 
; Money, 7 Goods, Houle-hold-ſtuft..and 


ſliſſs, mw and a Pack of Hounds, ſur theſe aye + 
Tron, Hay, — ons and other Fruits chat are- 1 
above ground ; Io Calves, Colts, Lambs, Wool, — 


the like: So a Priſoner of War, Greychounds, Ma- 4 1 


ah and other encreaſe caming from the deceaſed*s Cat- 

nat tle, though alter his deceale, ar * . | 4 
10 Bat Fiſhes in a Pond, 82 | Fiſbes , Pigs: ." 
| Pidgeons in a Dove-houle, Go 3 Heir, ons, Deer, 
mo Or Coneys in a Warren, 1 Rolls Abr. 56. Pod — 
ever Deer ina Park. | _— 
1 If the Teſtator were but a Termer, they all go to i 
ee du the Executor. 

u. Tame Pidgeons, Deer, Coneys,.or if kept aline 

ind Af 28 Fiſh in 2 . 

15 o to the Executor; for though in perhaps * 
I. E a property to make them repleviable, yet — BAY we vj 
and CC | V 
t, fo I BY 9. 

21 Cappers, Glaſs, Wella, Dime HEIRS, Dons 3 

ads Heir, 4 Co. 63. b. 

jey Sole body politick takes Bond, 4 Co. 65. I ">, 

and 2 n the Executors except in the Caſe 

'Sta the Chamberlain of London: 


3 Offices for-yrars, wplich Office for | 
concern-Adminiſtration. of, Juſtice, 9 Co. S 

The Heir ſhall have Charters which [concern the Charters 
laberttanct; Executor ſhall have the Cheſt enenpt it 


be locked, but Executor ſhall have the Charters Bo 
which conceru Carty, I Rolls Abr. * 1 : © __ 
: m__ 
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„ The | Law of Exetutoꝛs, . g 
tors ſhall have Fines upon Admittance in the Lord's" 


| i 2h Appa- Apparel of the Wife that is neceſſary and come; 


nient for her, belongs to her after her Husband%) 
death, not to his Executor, Rolls 911. and if the 
Husband give ſtuff to his Wife to make her a Gown, 
and he die before it is made, ſhe may retain the fluff 
- againſt the Executor, having Aſſets, ibid. but not 
© "againſt her Husband's Creditors if he have convenjs 
ent Apparel beſides, and the husband's Executer 
having Aﬀets, the Wife ſhall have all her Appare 
as her Parapbernalia, 33 H. 6.1. A. by his Wil 
gives 10 J. a Year for nine years to a Woman for her 
Apparel, and ſhe for four years demands not, the 
10 J. of the Executor of A. it is loſt for thoſe four 
years, I Rolls Abr. 911, : 


- 


Choſes in Ation. 


Debt due to the Teſtator, be it by Bond, Statute; 

or Judgment, or Arrears of Rent, are not Aﬀets v 

charge the Executor, until they are received or 16} 

covered; ſo all Goods and Chattles in action or pd 

ſſibility; fo of actions of Detinue and Covenant fir 

any thing perſonal, or any Chattle real, 
Church become void in the Teſtator's Life-time, 

it comes to the Executors as a Choſe in Action, u 

it is not Aﬀets, | {5 

| | Damages, Ms 
W. bereſdever Executors recover any Damage for 

Treſpaſs or other wrong done to their Teſtator, ti 

Money recovered and received will be Aﬀets in that 


A. 
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If a Mn have Judgment — NP A- 
ion, and for Namages recovered in the 4 
i — uy his Executor n or 
gs. bot nee. fot the Land, but not before 
iE enen for the Land. So.if 1 reco- 
Debt or Damages in a perſonal Action, my Exe- 
or ſhall recover and have it; ſo 1772 
in Treſpaſs de bonis 4 enger grit, jt 1 
Inf. 124. Tel. 33.. Executor brings 1 
— hall be Allrs in hi fl 
F Hob. 38. Cr 


Covenant. 


Where 2 Covenant or Promiſe js male to 4. that 
y ſhall be paid, or a Leaſe (hall be made to him Coventne to 
re Eaſter, 4. dies before Egſter, the Leaſe muſt make a Leaſe, 


mn to his Executor, and it al he Ale, aps 

it never was in the Teſtator, 1 Co. bap- 

1 w Ex — 8 Thi 
n recovers things in Things reco- 

7 by Equity, the thing ſo recoyered (hall Vered in Equi- 

as the recovery alone of an Eſtate to an J. | 
— a Leaſe in Truſt, 1 Rolls Abr. 920. 

l, Rep. 16. Brgwnl. p. 76. vid. 


Barnes Caſe. 


of Land in Fee, leaſcth it to B. for an Truſt. 
I an wn te Inheritance of 
ch B, bis his Executors and 2 


L 4. 
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A. poſſeſt of a Leaſe for'years, conveys his Term 
to B. in Truſt for the benefit of A. his Executors and 
Adininiſtrators ; à Court of Equity will make this 
Triſt liable to the Debts of A. owing to his Credi 
tors, Hardres 4960. 
Where a Term for years is conveyed to Truſtees, 
and attends upon the Inheritance of F. S. in Fee-fim- 
ple, it is Aﬀets in Equity, in the Executors or Ad. 
miniſtrators of 7. S. to pay his Debts „ not ſo if it 
had attended on the Eſtate- tail of F. S. deceaſed, 
2 is not ſubject to pay Debts in Equity, Hardi 

— — a . i 


Mortgage Money. 


A. ſeiſed of Land in Fee, morgaged it to B. and 
his Heirs, provided, that if 500 J. were paid ſuch 
day to B. his Heirs or Executors, then the Feofmett 
of Morgage to be void; B. dies, and the 500 l. 1 
paid to the Heir of B. the Executor of B. ten jeu 
after ſues the Heir in Chancery for the 500 J. as d 
right belonging to the Executor; and it was decteil 
that the Heir ſhould pay the 500 J. to the Executat, 
(but without Intereſt ) and this is according to the 
reaſon of the Caſe in Littleton, 2 Vent. 348. 

In Sir Tho. Littleton's Caſe in Chancery, the Lon 
Chancellor declared, that the Morieys payable t 
redeem Morgages in Fee (whether forfeited or u 
forfeited before the Morgagees death) if paid aft 

his death, are Aﬀecs. 2 Vent. 35 1. / 
dition of re-entry, if A. or his Heirs pay 50/.toB. 
his Executors or Adminiſtrators at a day certain, the 

* ue not paid at the day and aſter B. dies, li 
| Executors or Adtniniſtratorrs ſhall have the Redemp 
tion Money, Hard. 47. | 


I make 


b. 


| and Adminiſtratoꝛs. 

I make a Feoffment 170 S. on condition that if 
he pay me, my Heirs or Aſſigns, or my Heirs, Exe- 
cutors or Adminiſtrators 100 J. at ſuch a day, then 
to be void, and I die before the time of payment, 
if the money be paid at the day, my Executor ſhall 
have it. | | 
Mortgage of a Term, and a verbal agreement, 
That if the Money were not paid at the day, the Te- 
ator ſhould take the Profits till he were paid, which 
was lo, and the Term came to the Executors ; Bill in 
hancery requeſts that he might account for the 
profits, for the profits are Aſſets; and if it ſhall be 


E 


2 


_— 


Feoffment on conditions of Payment at a day to 


nd the Heir may enter, ſo the Adminiſtrator may, 
fit be, if Feoffor pay to the Feoffee, cc. and Fe- 
dffce die before the day of payment, payment muſt 
de made to the Executors, and not to the Heir of the 
eoffee, if it be on condition to pay to the Mortga- 
ee or his Heirs before, &». there it muſt be paid 
o the Heirs, if it be to his Heirs or Executors, it 
i be paid to either, vid. 

Goods pledged to the deceaſed and not redeem · 
d, or the money where with it is redeemed, ſhall be 
ſſets; but Executors may redeem with their pro- 
er Money and retain. So likewiſe if 1 redeem a Mort- 
ape of 3 Rent, it ſhall be Aſſets for ſo much as the 
ame is worth above the ſum. 


t redeem them with his own Money, they are Aſ- 
for ſo much as are they worth above the Money 
ad to redeem them, 21 H. 6. 8. Hob. 59. but they 


eceived in Equity, it ſhall be a Deveſtavir. In Equity. 


g Of M 
dome by Feoffor, Feoffee dies before the day, the Hei * 
eir may tender the Money, ſo may the Executor — 


If the deceaſed Mortgage a Leaſe for years, or Aſſets for fo 
awns his Goods, and his Executor or Adminiſtra- much as they 


are worth a» © 
bove the Re- 
demption Mo- 


y retain of the deceaſed*s Goods, to the value of te 
lempt in Money, and 5 give ſuch — 
N 2 Vis 
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Retainer of Evidence upon plene adminiſtravit pleaded, or may 


Evidence. 


plead ſuch retainer ſpecially, Dyer 2. 


2 

If Goods be pawned to the ed, and the time 
limited for the Redemption by Law, or by the par- 
ties is paſt, the value of the Pawn is Aſſets in his Exe- 
cutors or Adminiſtrators 3 but if they are redeemed at 
the day by payment of the Money borrowed 40 the 
Executor or Adminiſtrator, then ſuch Money only is 
Aﬀets, 20 H. 7. 4. | 

A. pawns to me Charters concerning his Lands 
he hath in Fee-ſimple, or grants them to me, and! 
have not the Lands, my Executor or Adminiſtrator 
fhall have them after my deceaſe, aud if they reco- 
W 
Allets. 


Aſſets in the Executor s bands by Releaſe or Ae. 
quitt ance. 


- Executor releaſeth a Debt, it (hall be accounted 
as Aſſets received, Hob. 29. 66. 187. 

F. R. made E. K. and C. K. Executors under ag 
Adminiſtration was committed to another dura 
minore ætate; the Jury found after they carne of full 
Age, there were Goods in the hands of the Admin 
ſtrator, value 4000 J. to which Adminiſtrator tte 


| Defendants at their full age did releaſe all Demans 


Per Curiam. This r is Aſſets in the hands d 
the Executors, for he hath thereby given away th 
which might be Aſſets, and the Law doth intend, 
that when he releaſeth, that he hath recomipenct an 
ſatisfaction from the to whom the Releaſe i 
made it was objected that a Beleaſe of a thing us 
certain is not Aſſets: But that difference was 


by the Court: And if it were in Account or Tit 
paſs, a Releaſe is Aſſets; things in action or pol 


fion certain or uncertain, if they are-releaſed they ® 
Aſſets, an1 the uncertainty muſt be ſuch, ** 


Tame cannot be proved to the Court, or unto a Ju- 

ry, that the thing releaſed might not by poſſibilit + 
have been Aſſets; for if Treſpaſs be done to the Te- 
ſtator by taking his Goods, and he dieth, and the 
Executor releaſe all Actions, the fame is Aſſets, be- 
cauſe it might be proved to the Jury, that had they 
not releaſed but brought their Action of Treſpaſs de 
bonis aſportatis in vita Teſt atoris, &c. that they 
might have recovered Damages which would have 
ſatisfied the Debts of the Teſtator, and therefore ic 
ſhall be Aſſets, and yet the thing recovered was not 
in the Teſtator, or a thing in poſſeſſion, or certain in 
the hands of the Executors, Godb. 29. 4 Leon 102. 

1 Anderſon 138. Kightley's Caſe, Hob 59. Owen 
36. Some have held if Executor releaſeth an Ac- 
count, and its not certain what he ſhall recover, it is 
not Aſſets till it be made appear what, but contra 


4. 
6 the Creditor be indebted to an Executor in ſuch Property alte- 
a ſum, and the Executor in ſatisfaction of the Debt red. 
of ls Teſtator releaſeth his Debt, the property ſhall 
be altered preſently of the Goods in the hands of the 
Executor, 1 Leon 112. FE) 

Upon iſſue Riens en mains, the Evidence was, Releaſe by a- 
one owed the Teſtator an 100 J. Executor ſues, and ward. 
ater by award takes 70 J. and releaſeth, he ſhall be 
charged with 1007. Aſſets, Jones 91. | 

An Executor compounds with a Creditor of the Compoſition 
Teſtator for the payment of 20 l. for a Drbt of 40 J. by Executors. 
and had an acquittance, teſtifying the payment of | 
75 it was held 27 H. 8. 6. that the other 20 J. is 

ets, 

Obligor make his Executors and dies, the Exe- Executors be- 
cators become bound to the obligee for the payme: t come bourd. 
df the ſaid Debt, and the obligee doth deliver back | 
the obligation of the Teſtator to them, and after- 


wards another Creditor of the Teſtator ſues the Exe- 
cutors, who plead that they have fully — 


L 3 


oO The Law of Executozs, 


Judgment was given far the Executors, 1 Leon. 
5 | | 
An award of The Executor of A. and a Debtor of 4, ſubnit 
leſs than that Debt to award, a leſs than the Deht is 3 
the Debt. warded to the Executor in ſatisfaction of the whole, 
he ſhall be after charged by the Creditors with the 
whole Debt as Aſſets, for it is in Law as if the Deb- 


tor had releaſed the Executor. 
Profits of Money of the deceaſed comes -to his Executors or 
Money, Aſ- Adminiſtrators hands, what profit they make there- 
ſers. with, is Aſſets as well as the principal money, 


1 Brownl. 76. | | 
Reſtitution An Executor or Adminiſtrator reverſeth an Out- 
upon OurlaW- jawry againſt the deceaſed, and they have reſtitution 
ry reverſed bY and poſſeſſion thereupon of all the Goods and Chat- 
Executor 1 
ert. tles forfeited by the Outlawry, they are Aſſets in 
their hands, 6 Co. 80. and fo they ſhall have the be- 
nefit of a pardon granted to the deceaſed. 
Deviſe a thing The Teſtator Deviſeth an Horſe, Yoak of Oxen, 
in _ or the like, which he hath not, or 20 Quarters of 
— _ xe- Corn out of the next years Crop, or 20 Lamhby out 
cutors ( if they of the next years Flock, and there happens to be 
| have Aſſets) none, the Executor having Aﬀets, mult buy what 
muſt purchaſe · was intended, and deliver it to the Legate, Peck 
£1. 525. 
| A, leaſeth a Brew - houſe or Dye-houſe to B. for 
Furnaces or years, and B. fixeth Furnaces or Fats upon the 
Fats. ground, or by props in the middle of the Houſe, and 
5 not to any part of the building of the Houſe, B. « 
after his death, his Executors or Adminiſtrators may 
take them away at any time during the Leaſe, but 
not after, and being ſo taken by the Excutor or 20 
miniſtrator of B. they are Aſſets. | 
Things -- If an Executor as Executor recover things in 
in Chan Chancery by Eguity, the thing fo recovered ſhall be 
j Aller. Aſſets, as a reconveyance of an Eſtate, or a Leaſe in 
Truſt, or Money 1ecovered for the Defendant 


breach of Truſt ode in him by the decraſc th 


8 T=S 2,” 


S8 LT 


rs rs. 


and Adminiftrators. 
ſame is Aﬀſets in their Hands, 1 Co. 98. 5 Co. 


* Judgment obtained by an Executor or Admi- 
niſtrator in right of the deceaſed, is not Aſſets till 
Execution executed, and the Moneys be fatisfied, 
and then alſo if the judgment be erroneous and rever- 
ſible, it ſhall not be Aſſets, becauſe the Executor or 
Adminiſtrator is liable to make reſtitution, Dyer 264. 
4” ** 2 H. 2 2 wy 2 
. W. Executor or Adminiſtrator er of the wrong 
Spiritual Court, pays Moneys to 4. which was due ret by 
to B. if after B. ſue M. at Law for that Money, and order of Court 
he pleads fully Adminiſtred generally, the Money Chriſtian. 
ſo wrongfully paid is Aſſets to fatisfic B. Dyer 208. 
but it may be the Defendant might have been helpt 
by ſpecial pleading it. 1 | : 
A, by Deed gives his Goods to FJ. S. with pow- _ of Gift . 
er of Revocation and dies; this ſhall be adjudged frau- 1 | 
dulent to deceive Creditors, and the value of the | 
Coods are Aſſets in the hands of J. S. being ſued in 
Executor of A. for fo he is by his own 
wg Owen 132. | 


ror 
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Of Lands Deviſed or appointed to be ſold, and how 
the Money raiſed Su 3, ſhall be Aſſets or not. 


Sir T. E. ſeiſed of divers Mannors and Lands in 
Fee, deviſed them by Will to his Lady to uſe at 
pleaſure, and by his ſaid Will, requeſted his Wife to 
pay his Debts and Legacies. ©. if by the Intent of 
the Deviſor the Money ſo raiſed ſhall be Aſſets, 1 Leon. 
224, Lady Greſham 7. but there was a Special Act | 
of Parliament in that Caſe, for that | | 

If the Land be deviſed to be old to pay Le- Land deviſed 
Pacies, they ſhall be Aſſets to that purpoſe when ſold, to be ſold as 
and to be iecoyered in Spiritual Court, 1 Roll's Alr. ed Legh 
920, | e 
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i ewe ande; 
| Man profes Id mall 'DEviſe an Eftdte © his Extllithr to be 


ſold, let him deviſe alſo that the mean ts in 
heir hands ſhould be Aﬀers, otherwiſe cep Will 
Aﬀets at Law, Lord Coke Rep. cui 1 bf. 


113. 4. 236.4 4. 


Rules 4 


- Keile of a -hold Eftate in Fe, Cut 
dred it to the uſe of his 1aſt Will, and after Devil i 
5 Exccutors to be fold to pay his Debts, and | 


. 
Ex 
= eed to be Aff Nets to e tho Debts, and the Ex 
ecutors brought 4 — becauſe the De 
cree did not mention, he purchaſe jn 


to the be * ts i Law or 
ehe Mtmed, for it (hill be ow) 


* * 11 Gurided upon the whole ptooß, 
according, to the e Fee Hardres 5 


Bur wells Caſe. 


Us: pon a Bill in Equity in the Exthecer, th 

/ Court Tad dearly, Thit if Fer-ſitnple Lands be De 

2 to be ſold ey Executos to pay the Teſtator' 

ts, that the th ney by them received upon ſu 

ets in Law in the Executor's Hands to & 

5 the 2 1555 for which they are ſued by 
ion of Debt, Hardrts £05 

A. by his Will devifed tie B. His Eudmör ſhould 

{ell the Fee-ſimmple Land of A. and pay the Mont 

N 1 entary, for it 15 9! 


Aſſets to x received by theExecuto 
bs 2 go bis N he Eng, 


E 
fora f. 


bree to k ſpecial uſe, and not s1 
8 and therefore I. cannot fue fi 


t is à ſum axiſing out d 
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- _ , _ any eee 7 3 
in the Spiritual Court, but only in Chancery; and Spiritual 4 
if the Court Spiritual bold plea of a Legacy in E- Court bith aa 
quity, « Prohibition lies fer it, hath no-- Juriſdiction Teste, 10 of 
but only the Lagacies in Law, Hob: 267. Mob. 656 quiry. 
er 10. _ i 2 - . 

1 B. his Executor, and 4. by Will gives What Execu- 
a Term of A. to B. if A. die in Debt and B. prove tor muſt take 
his will, B. cannot ele& to have that Ter as Le- © Term as Ex- 
gatee, but muſt cake it as Executor, and it is Aﬀets 55 Legge. 
to pay the Debts of A. See Co, 10. 47. | 

hen one ſeiſed of Land in Fee, Deviſeth that NR. 
is Fate ſhall {ell the Land and dies, this i but gant ounce 
a bare Authority, and the Land deſcends to the Heirs | * 
until ſuch ſale be trade, and the Heir ſhall have the Dk 
mean profits; but where one ſo ſeiſed Deviſerh the Lands to be 
Land ( to be fold by his Executor, or) Deviſeth the Fold. 
Land to his Executor to be fold and dite, the Ex 
cutor may entet and take the profits to his own uſe, 
until ſuch ſale be made, and it will not be Aﬀets to 
pay the Teſtator's Debts, unleſs it be fo ſpecially ap- 
E poind by the Will, Co. Lir. 236. for in the two 
laſt*Saſes the Land it ſelf is Deviſed, and paſſeth an 
Intereſt in the Land, as well as an Authority to the 
Executor, till he ſell it and hinders the deſcent to the 
Heir; but in the firſt Cafe, the Land is not deviſed, 
3 that the Execator ſhall fl it, 


An Executor anthorized by the Will, ſell the Te- 
ſator's Lands bring Feesfi if the Monty re- 
ceived for it be appointed by the Will to pay the Te= 
ſlator's Debrs it is Aſſets at Common Law, liable to 
ſatisfie the Dehts ſued for by Actions brought by the 
Creditors of the Teſtator againſt his Executor, Ow. 

Car. 115. Dyer 3 o. 1 Lum 224. and if ſuch Mo- 

ry ( aſter the Sake ) be by the Will given away. in 

| or do pious Uſes, then ſuch Money is A- 

ſets alſo, and the Suit for the Lagacies or pious Uſes 

muſt be in Chancery, 3 fl. 6. 3. 3 
t 


Pha”. 26 ESL. 
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The Husband is Executor of his deceaſed Wite, 
who was Executrix of F. S. if the Husband have 
Aſſets of the Goods of J. S. he is liable to pay the 
Debts which J. S. owed, Cro. Eliz. $10. But if 
the Wife being Executrix of J. S. dies, leaving 
Goods of J. S. which ſhe had as Aſſets in the hands 
5 of her Husband, who is neither Executor nor Ad- 
fo miniſtrator of his Wife, a promiſe made by the Hus- 
band after her death to pay a Debt owning by J. 8. 
Promiſe to W. in conſideration /. would ſorbear to ſue the 
Forbearuite. Husband is void, for thoſe Aſſets do not belong to 
: 4 the Husband, but to the Adminiſtrator of the Goods 
1 of J. S. not adminiſtred by the Wife, Bulſtrode 1, 
44. Owen 133. 
I am Executor of N. and all the reſidue of his 
Goods after Debts and Legacies paid are given to me 
to diſtribute for his Soul; I have no Election to take 
the reſidue as Deviſee, but they muſt go to me # 
Executor, and are Aſſets, Dyer 
A. ſeiſed in Fee, deviſeth that his Executgp (hall 
{ell the Land, and pay the Money received for it to 
1 S. A. dies, and his Executor refuſeth to fell, or 
ſells and pays not the Money to 7. S. if J. S. ſue the 
1 Executor in the Spiritual Court, a Prohibition lies, 
Att. FMorit is a Legacy iſſuing out of a Free-hold, and the 
Legacy iſſuing purchaſe Money is not Aſſets in the Executor's Hands 
out 2 a Free · 2 Rolls 284. Rolls 920. | 
hold. A1 by his Will makes B. his Executor, and a 
ter A. infeoffs B. in Fee of Land, upon condition to 
fell it, and diſtribute the Money received for it, to 
pay his Debts, or for his Soul ( which is to the ſame 
effect.) A. dies, and B. ſells the Land for 5000 
this is Aſſets in B. to pay the Debts of A. Not ſo it 
Where neither A. had fo infeaſt B. and after 4. had made B. his 
the Land nor Executor, and then A. had died, and B. had fold 
the Money .. the Land by force of the Feoffment 3 and in ſuch cal 
tery. neither the Land nor the Money are Teſtamenta), 
5 25 no- 


The Law of Executow, 
the Spiritual Court, Dyer 310. 204. 1 Leon 87. 
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nothing being ſaid of the Lands in the Will made | 
after ſuch Feoffment, 3 H. 6. 7 Dyer 310. 

Lands of Inheritance are by Will deviſed to be ſold 
by the Executor, and three ſtrangers to y the Te- 55 4 
fator's Debts, and they (ell, the Money is 
not Aſſets, 3 H. 6. 3. Rolls 920. | 

Theſe things are not Aſſets in an Executors or Ad- 
miniſtrators hands. Firſt, Debts and other things of 
the deceaſed recoverable only by Action, are not AG 
ſets till they be recovered and received, Co. 6. 58. 

Nor, Secondly, the profits of Lands appointed to be 

ſold by Executors, made before the Sale, nor the 

Money for which they are fold, unleſs by ſpecial 

Words the ſame be appointed to be diſtributed in 

pious Uſes, or to pay Debts of the Teſtator, Co. © 

Lit. 113. 236. Nor, Thirdly, Debt due to the de- What are not 
ceaſed which are not recoverable, Co. 6. 158. Nor, Aſſets. 
Fourthly, Goods of a ſtrangers found among the 
deceaſed Goods, ibid. Dy. 362, Nor, Fifthly, Any 
Goods of the deceaſed that died Outlaw'd in a per- 
ſonal Action, until the Outlawry be reverſt, except 
Debts on ſimple contract recovered. and received by 
the Executor or Adminiſtrator, for ſuch Debts were 

not forfeited by the Outlawry, Do#. and Stud. 
Lib, 2, cap. 3. Nor, Sixthly, Where Land is devi- 

ſed to be fold by Executors by way of Authority or 
Intereſt or both, and the Money paid for it to be diſ- 
poled to certain perticular perſons or uſes, ſuch Mo- 


FCC 


Fras Earn. 


the 
ind, 


44 ney is not Aſſets in Law to fatisfie the Teſtator's 
= Debts, Hob. 65, Nor, Seventhly, Where the Exe- 
„ % ll © or Adminiſtrator of the Leſſor receive Rent as 
y = due to the deceaſed, which belonged to his Heir, for 


— they are chargeable for it to the Heirs, Dyer 361. 
50 f Plaud. 114. 259. Nor, Eighthly, The Wardſhip 
8. his where Gardian in ſocage dies before the Wards Age 


of Fourteen, for that * to the Gardians 


t goes to the Wards 
Land may not deſcend, 
Co. 


tors or Adminiſtrator, 
next of Kin, to whom the 
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Cv. 3. 39. So Goods leafed for years, though the 
are Chattles, are not Aﬀets in the Leſſots >the, 
or Adminiſtratot's hands, until the Leaſe be expired, 
Plond. 114. Dy. 259. 361. 
What ſhall be In the King's Caſe, Executors are chargable, tho 
Aſſets in the nothing comes to their hands; if their Teſtator wer 
King's Caſe. 2 means or inſtrument that the King comes to lob c 
damage, 9 Co. 92. Earl of Devon. 
Executor du-— A. is Executor duting the minority of B. and B. 
ring the Mi- is Executor at full age, and took the Executorl 
ty of B. | " 8 pats * 
tho Goods in upon him, the Goods of the Teſtator in Specie n 
Specie in the the hands of A. are Aſſets in the hands of B. though 
Executors B. never had the poſſeſſion of them, for he m 
n have Trover and Converſion for them, 1 Rolls Al. 
of —4 921. Cbandlor and Tompſon. Debt was brought + 
gainſt Executor, he pleads Rien, en [es mains, bit 
Good diſtrain · certain Goods diſtrained and impounded, adjudged 
eld and im- mb Aﬀets to charge him, Cr. Elix. p. 23. 
aul. gelver. Goods delivered for Legacies are Aﬀets in the Ex 
ed for Lega- Cutor's hands, as to contingent Covenants, Allen 3b 


cies Aſſets. 
Evidence to prove Aſſets, Verdict. 


If Aſſets be proved in Ireland, or any part of tle 
World, it is ſufficient. | 
Evidence to prove Aſſets was, That Money cane 
to his hands the day of the Writ purchaſed, and the 
Executor paid it away the ſame day by order of tl 


Prerogative Court, *twas Aſſets, Dyer 208. pl. ik. 
Fudgment. 
Upon ies aden f. un pleaded, the Pi 


y have Judgment to have Execution of Aſſch 
eum acciderit, according to Mary Shipley's Cat 
but if upon ſuch plea the Plaintiff had taken if 
and the Verdict had found that he had not Aﬀets,% 
kad loſt his Debt, 1 Sid. 448. Noel and * 
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ho bands and part in another. 

elt | | 

It is aid recuperet, that whigh is exprefly und by 
4 Volt but no mention made of the reſidue; and 
(de Court ſeemed to be of Qpinjon, that up- 
nothing remaining in their pleaded, it is 
J. 8 ſome part of the ſum in * the 


n bands of the E xecutots, there the Plaintiff upon a 
u farmile of Goods, come t the hands of F xequtaes, 
ſhall have a Scire facies, cqntrary, hae uh 
iſſue is foand fully for the Defendant, that they have 
nothing in their hands, 1 Leon p. 67. Bracebridge's 


2. [ou | 
4: Waterbouſe's Calc, Gr. Elite 
100 J. againſt Executor Wh p 
main, and ſound that he had 50. .and judgment 
cutionem de bonis Teſtatoris, & c. Exror aſſigned was, 
becauſe the judgment was for the entire; it was ſaid 
judgment ſhall be entire, and that he may have a 
Scire Facias on the Judgment, when more Aſſets 
came to the Executors; but cur* adverſar. in Ex- 


* 5 er my 7 


More agrees- 


4 8 chequer Chamber, and its ſaid, Cr. Eliz. 318. Hay — we 
af n borp's Caſe, its more agreeable to Law to have udg- for the whole, 
1. WY ment for the whole, than parcel of the Debt, fo Cy, than for par- 


In Debt Executor pleads riens enter les mains, and 
indeed hath then nothing; yet the Plaintiff may have 
pdgment for his Debt preſently to be his by Scire 
Ficiar, when Goods come to his hands, but if he 
wil proceed to prove Aſſets preſently, and that 
199. 1 Rolls Abr. 929. e 


Debt 


Cor. 167. Snape and Norgate. calof the debe 


* 9 7 
* - *] 

| 8 

. 


Aſſes in the 
hands of on 


tors, and none | 
other. found to have Aﬀets, and that the other ſhall go quit 


_ Caſe, Stile, Rep. 148. what judgment ſhall be, 


Tie Law of Executors, 
Debt of 200 J. againſt Executor upon 

niſtravit pleaded, Aſſets were ſound to 8 value 0 
1724. — 4 nam was given to recover the 200 /, 
Colts, and Damages, de bonis Teſt atoris, ſi now, then 
the Damages de bonis propriis, upon the Bar the 


_ mi ve prayed eee preſently, for 
might have prod but he connot have ex- 


—_—_ till Defendants have goods of the deceaſed, 
8 Co. 134: 1 Rolls Abr. 929. 

Debt againlt two Executors, — 
rally by ſeveral Attorneys plene Adminiſtravit; the 
u. Jury find err had not, 
judgment ſhall be given againſt him only, whois 


a 
againſt two as tors iſſue joyned 
opon plene Adminiſtravit, and ſpecial Verdict found 


one Adminiſtrator had tully adminiftred, and the o- 


ther had Aﬀets, its made a Quzre in Gill and C 


ther againſt him that hath Aſſets, and nil c 
—_— againſt the other. AT 
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What things or action an Executor or Adminiſtrator 
(ball have as" Aſſignee and what not. Of an H. 
| in Fait, and an Aſſignee in Law. Where 
the Heirs or Executors are Aſſignees to recover 
Money. Where Adminiſtrator ſvall be Aſſignee 
or not, when Executor or Adminiſtrator is aſſignee 
in Law. To what the word A Extendetb. 
When Rent is loſt for want of an Aſſignee in Fait. 
With what things can Adminiſtrator or Aſſignee 
in Law ſhall be chargeable. To what purpoſe 
the Executor ſhall be Aſſignee in Law. Power 


traniferred with the Term of an Aſſignee in Law. 
Wir any thing Teſtamentary is covenanted to 
be doneto a Man or his Aſſigns, that is, to be 
done to the Executor where there is no actual Aſſig- 
nee; for the word Aſſi is indifferent to 
but the Condition of an Obligation is, That the O- 
bligor ſhall pay 20 J. to ſuch perſon as the Obligee Aſſignee on 
all by his laſt Will appoint 3 Obligee makes Exe Fait- 
or, but appoints no perſon the 20 J. ſhall not be 
paid to the Executor, for it muſt be paid to the As- 
gnee in Fait, 1 Roll Abr. 915, 916. Hob. 9. 
Peace and Stileman and fo has ſaved his Bond. 
Where there may be an Aſſignee in Fait, the Law 
all never look for Aſſignees in Law. Feoffment in 
ce, on Condition that the Feoffee ſhould pay to the 
eoffor or Aſſigns 201. at ſuch a Day, and before 
he Day; the Feoffor makes his Executors and dies; 
coffee may pay the fame to the Heir or Executor, 
or they are 5 Aſſignees in Law to this intent, and 
re cannot be any Aſſignees indeed, but Feoffment 
| Fee on Condition that Feoffor ſhall pay to the Fe- 5+ qa 
Mee his Heirs or Aſſigns, Cc. the Feoffor ſhall 18 


SPY SE TIES 


{ 


AP. 


The Law of Erecuto2s, 


it to the Heir, not to the Executor, for there might 


be Aſſignee in Fait, 1 Inſt. 210. 4. 

Land was mortgaged, and a ab il 
Mortgagor at ſuch a time and place ſhould pay the 
Money to the Mortgagee, his Heirs or Aſſigns, the 
to be void 3 Mortgage dies, payment to the Executa 
is no perſormance of the Condition, for the Exec 
tor was not named, and the Money ought to be pui 
to the Heir, who ſhould have the Land if the mon 

were unpaid, and not the Executor, 1 Brownl, 6 
Alen and Haller. 

Where Admi- Deviſe of a Legacy to one and his Aſſigns, De 

bee nen ſhall, vile dies before payment, the Admigilirator (ul 

nee have this zs Aſſignee, 1 Rolls Abr. 918. 

A Leaſe reſerxving an Herriot to the Leſſor ai 
his Aſbgns, the Deviſce of the reyerſion a 
have it, Mod. Rep. 217. 

One Coyenants to make a e to J. . 
Aſſigns by ſuch a time, and F. S. dies befo 
3 Executor, — Oh ei 

Executor of an Executor is the Aſſignee in Lyy 
of the firſt Teſtator to take a Leaſe, Bridg. p.40 

Leaſe was made to R. F. for 2 1 years, upon an 
dition that the ſaid R. F. his Executor and Ag 
ſhall not · aſſign without Licence, R. S. dies inteſt 
his Adminiltrator enters, and grants, without 
cence 3 Adminiſtrator was Aſſignee to R. F. and. 
Condition was broken, 1 Anderſ. 123. So Lhe | 
Covenants for him and his Aſſigns, that he wil | 
not Lop his Trees, and he dies, his Adminiſtum dad 


Lops the Trees, it is a Breach. ita 
ug 
be 
Aſſignee. | 
le 
A. leaſeth to B. and his Aſſiguees for Twenty On A 


Years, A. dies without aſſigning that Ln ay to 


Extcutor of Adminifirator ſhall have it as his AK. * I 
ſignee in Law, Co. 5. 16. and ſo [hall every Execu- „ 
tor of his Executor; but the Adminiſtrator of the 
Executor, or the Executor or Adminiſtrator of the 
Leſſees Adminiſtrator is not an Alligtiee in Law to 
have ſuch leaſe, Plow. 167. The Husband alone 
aſhgns to the King a Statute, Staple (which the 
Wite hath as Executrix ) in fatisfaQion of a Debt 
owing by the Husband, it Is good, Co. 5. 33. 9 E. 
4. 42. Cro. 2. 524. and the King as Alhgnee (hall 
ſue Execution on the Statute. © 
A. leaſeth to F. for years upon Condition, that he 
nor his Aſhgnees Gould not alien the Leaſe, B. dies, 
is Executrix marries, and her Husband in her life 
Aliens it; this is a Breach of the Condition, and A. 
y enter, for the Husband is an Aſfignee in Law of 
he Term, Dyer 7. 5 | FT 
The Executor or Adminiſtrator of A. is his AC Where Execus 
ſignee in Law; Firſt,” to receive the Rent, where A. wr Dep _ | 
being a Termor, leafeth the Land for part of his Ganee ts - Hee 
erm, rendring Rent to A. and his Aſſigns and dies, 22 
70, Car. 290. See Co. 5. 97. Secondly, To receive 
oney payable to A. or his Aſſigns, Co. 5. 97. ot 
o have what is appointed to A. and his Aſſignees, if 
V make no Aſſignee, Hob. 9. 10. 
A. By Indenture Covenants, that upon payment 
t 50 J. by N. to A. his Heirs or Aſſigns at Eafer, 
and his Heirs ſhall ſtand ſeiſed of certain Land to 
he uſe of N. and his Heirs, A. dies before Eafter, 
bot having Aſſigned his Eſtate, the 50 J. mult be 
jad to His Heir, and not to his Executor or Admi- 
trator, Co. 5. 97. for here A. might have had an 
ithpnee in fact, and then the Law will riot ſeek an 
Willience in Law, 6. 
| make a Feoffment in Fee to V. (whereby J 
lepart with my whole Eſtate, and ſo cannot make 
n Aſſignee in Fact) upon Condition that W. thall 
Ry to me my Heirs or a, 50 J. at Eaſter, _ 
| ie 
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Adminiſtrator is my Aſſignee in Law, and I coul 


die before Eaſter, M. at Eafter may pay the 500. 
to my Heir, or to my Executot or Adminiſtrator x 
the Election of V. becauſe; here my Executor o 


have no other Aſſignee, Co. 5. 97 

A. by Indenture infeoffs B. in Fee, upon Condit: 
on to be void if A. at Eaſter pay 504. to B. his Ex 
ecutors or Aſſigns, B. dies, and A. is his Executay, 
and proves the Will before Eſter, by this the Feok 
ment is become void by act of the Law; for that 4 
cannot pay the Money to himſelf, he being Executa 
of B. and ſo Aſſignee in Law to have received the 
Money, B. not having aſſigned this Eſtate, Mom 
166 | | 

IF. for him and his Aſſigns, Covenants at the 
end of the Term to leave the Goods or Cat 
( leafed to V. tor years) to his Leſſor, and after 
Aſſigns his Eſtate to me, then M. dies, this binds hi 
Executor or Adminiſtrator, but binds not me in 
want of Privity, the Covenant being but in the a 
ture of a perſonal Contract, Co, 5. 16, 17. 

A. by Deed leaſeth Land to B. for years, and 
Covenants at the end of the Term to make a ne# 
Leaſe to B. or his Aſſigns of that Land for Twen 
One Years; the new Leaſe muſt be made to B. ifit 
be alive, or to his actual Aſſignee of the Term, al 
if no ſuch Aſſignee be, and B. is dead, then it mul 
be made to his Executor or Adminiſtrator being I 
Aſſignees in Law, Play. 167. 4 4 

A. Mortgageth his Leaſe for years upon Condit | 
on to be void, if A. pay to B. his Executors or A anc 
ſigns 50 J. at Eaſter following, B. makes A. his EV pre 
ecutor, and by the Will gives all his Goods to K. e Ex 
Wife of B. Quzre, if B. after dies before Ea in 
and A. proves the Will of B. whether A. be any pre 


of B. in Law to xetain the 50 J. from the Wife d gai 
Moore 166. 1 
0 | 15 nin 


1 
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If a Payment be limited to be made at Eafter to 4 
Ja Feoffee, his Heirs Executors or Adminiſtrators, it 
muſt be made to one of them, and may not be made 
to the Aſſignee of the Feoffee's Eſtate, for his Aſ- 
ſigns are not named in ſuch- limitation of Payment, | 
Co. 5. 16; | ; 
The word Aſſignees in Deeds compriſeth the Aſ To what the 
ſignee of an Aſſignee, and the Executor or Admini- Word Aſſignee 
ſtrator of every Aſſignee, and the Aſſignee of ſuch * 
Executors or Adminiſtrators; and an Action of Co- 
venant lies for or againſt any of them, where one 7 
Covenants with one and his Aſſignees, or for one and 4 
his Aſſignees, Co. 5. 16. 
Where a Leſſee for years Covenants expreſiy to Upon expreſs 
pay the Rent during the Term, and he after aſſigus 4 1 
his Term and dies, though. the Leſſor after accept? Went. 
Rent from the Aſſignee, yet he may after bring an 
Action of Covenant againſt the Leſſce's Executor or 
Adminiftrator for Non-payment of Rent, Cre. Car. 
188, Rolls 522. But after ſuch acceptance no Acti- 
on of Debt lies againſt the Leſſee's Executor or Ad- 
miniſtrator, but only againſt his Aſſignee, Cre. 2: 
334. 
Executors and Adminiſtrators as Aſſignees in Law Executors and 
to the deceaſed, ſhall have Rent · charges and Villains Adminiſtra- 
be had far Years, and reliefs due to him at his death, n what they 
Rolls 915. and Legacies deviſed to the deceaſed and ; 0 ag 
= AY where he dies before Payment thereof, 
114, | 
A. the Leſſee of a Shop aſſigns his Term to B. 
and 4. Covenants with B. not to ſell Wheels to the 
prejudice of B. or his Aſſigns, B. dies, his Wiſe is his 
Executrix or Adminiſiratrix, and continues the trade 
in the Shop, if after A. ſells Wheels to the Wiſe's 
prejudice, the may have an Action of Covenant a- 
gainſt him, for ſhe is an Aſſignee in Law to B. Rolls 
916. If a Leaſe for years be made rendiing Rent du- 
ung the Term, ſaying, 2 more, the Rent goes Þ 

| * x 


Rent loſt for 
want of an 
Aſſignee in 
Fait. 


* 7 


The Law of Erecutors, 
the Leſſor his Executor. Adminiſtrator and Aſſigns, 
Sce 21 H. 7.25. Co. 8 Whitlock's Caſe, Co. Lit. 
43. 47. 5 | 
os Seiſed in Fee, leaſeth the ſame, reſerving Rent 
during the Term, to him, his Executors, Admin 
ſtrators, and Aſſigns, and 4. dies during the Term, 
his Heir cannot have the Rent, for it is: not. reſeryed 
to him, and the reſervation to his Executors or Ad- 
miniſtrators is void, for they have not the reverſion, 
and fo cannot recover any Rent growing due after the 
death of A. Cro. Car. 289, 290. Quære. 

A Rent charge is granted to N. his Executotz 
Adminiſtrators, and Aſſigus, during the life of P. 
N. may aſſign this Rent during the lite of P. But if N 
die without aſſigning it, living P. the Rent, hal 
not go to the Executor or Adminiſtrator of N. be 
cauſe N. had a Free- hold in the Rent, and it was no 
Chattle, Dyer 309. b. 

A. ſciſed in Fee, leaſeth the Land, reſerving Rent 
to him and his Aſſigns, during the Leſſee's Term d 
years, if A. die without aſſigning the Reverſion, fo 
that there is no Aſſignee of the Land, the Rents 
loſt, and is not payable to the Heir of A. for he is nd 
named in the Reſervation, and the Executor or Ad- 
miniſtrator of A. is not Aſſignee in Law, as they would 
have been if the Leſſor had leaſed Land he had lot 
a Term, for part of his Term with ſuch reſervation 
Latch 275. | 

A. ſeiſed in Fee of a Houſe, leaſeth it with the 
Implements for years to B. rendring Rent to him 
his Heirs and Aſſigns during the Term; A. dies be 
fore the Term expired, the Rent arrear at his death 
goes to his Executor or Adminiſtrator, but the grow- 
ing Rent goes to his Heir with the reverſion ; and 
if 4. had made ſuch leaſe, reſerving no Rent, but B 
the Leſſee (by Indenture ) had Covenanted to pa) 
50 J. yearly, during the Term to A. his Executos 
and Adminiſtrators, and A. dies, the — 


and Adminiffratozs, 
Adminiſtrator: of A. may ſue B. as well for the ar- 
rears of the 50 J. due when A. died, as for what 
ſhould grow due after, becauſe it is a ſum in groſs 


which goes not to the Heir of A. it not being a Ren 
reſerved, Dyer 275. 361. | 


165 


am Leſſee for 30 years, and I leaſe the Land Adminiſtrator 
to N. for 21 years, rendring Rent to me and my zn Aſſignee in 


Allignees during the Term, and | die, not having, 585 
aſſigned my Reverſion, and make no Executor, my 
Adminiſtrator ſhall have the Rent during the Term, 
as my Aſſignee in Law, Cro. Car. 290. 
A leaſe is made to N. for 21 years, the remainder 
to his Executors or Aſſigns for 10 years more, and 
A. dies Inteſtate during the firſt Term, his Admini- 
ſtrator is not his Aſſignee in Law, and therefore ſhall 
not have the Land in remainder for the 10 years, 
Owen 125. Quære, for if a Leaſe be made to A. 
for 99 years, if B. ſo long live, the remainder after 
the death of B. to the Executors or Aſſigns of A. 
for 10 years, and A. dies Inteſtate before B. his Ad- 
miniſtrator ( after the death of B.) (hall hold for 
10 years after the death of B. as Aſſignee in Law, 
for 4. had an Intereſt in the Land, for thoſe 10 
years joined with a poſſibility, and not a poſſibility 
only, Moore 478. 684, 


Wife before Adminiſtration granted to her Aſſigns **5: 
the Term to B. and after Adminiſtration of the 
Goods of A, is committed to her, and after he Aſ- 
lipns the Term to C. the Eſtate of C. in the Term is 
pod, and the Aſſignment to B, is void, Moor 
258, | 
An Action of Debt lies againſt the Executor or 
Adminiſtrator of a Leſſee for Years in the Detinct 
(who aſtigned his Term in his 1 fe- time to a Stran- 
M 3 ger) 


An Executor or Adminiſttator is an Aſſignee in * as of i 


Law, chargeable by the Covenant of the deceaſed for Leaf by the 
him and his Aſſigns, Moore 136. __ Executorsor 
A. poſſeſt of a Term for years, dies Inteſtate, his Adminiſtra · 


To what pur- 


poſe the Exe- 
cutor ſhall be 
Aſſignee in 


_— 
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The Law of Exetutezs, 

325 Rent growing due after ſuch Aſſignment 

Leſſce's life, or after his death, Co. 3. 22. 24. 

A. B. and C. are Adminiſtrators of D. a Leſſee for 
years, if any one of them aſſigns his Intereſt in the 
Term, it is good againſt all the * deen, and 
if after the Leſſor accept of Rent due from the Al 
ſignee, he can have no Action of Debt againſt 

the Adminiſtrators for any future growing Rent, Co, 
3. 24. 1 Sid. 265. 

A. leaſeth to B. for years, upon Condition that B, 
his Executors or Aſſigns*ſhall not alien the Term 
without the Licence of A. if B. die Inteſtate, his Ad- 
miniſtrator may alien without Licence, for the Con- 
dition being to defeat an Eſtate, ſhall be conſtrued 
ſtrictly, and ſhall not extend to the Adminiſtratot of 
B. who is not named therein, 1 Leon 6. 

Ann D. Executrix of V. D. brings Debt onthe 
Defendant's Bond to V. D. to perform the award of 
J. S. The Defendant pleaded that J. S. awarded the 
Defendant to pay to V. D. or his Alligns 30 J. within 
two Months next following in full of all Demands, 
and that after ſuch award, and within two Months 


next following V. D. died; the Plaintif demurred, 


and had Judgment, for the award made the 30l. 
a duty to V. D. which after his death, after thoſe 
two Months ended maſt be paid to his E-xecutor, for 
he having aſſigned no other 3 to receive it, ſhes 
wholly Alfignee i in Law for that purpoſe, Vent. 2 
249. 

2. (led of s Reverſion in conveys it to the 
uſe of A. himſelf for life, 8 alter his death to the 
uſe of his Executors and Aſſigns for 21 years next 
after his death, and after the particular Eftate deter- 


mines, and A. enters and is ſeiſed of the Land in 


his Demeſn, and dies Inteſtate'; if A. had aligned 
this Term in his life as he mig t, for he had a pow: 
er to aſſign it though he ha no Intereſt in it, the 
Term would have gone to ach hls cer Affe 


12 but 
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"av eme 
but if he had made no ſuch Aſlignment, the Admi- 
niſtrator of A. ſhaf{ have the Term as his Aſlignee in 
Law, but not as Aﬀets nor as Adtniniſtrator, and in 
right of 4. but as a Purchaſer by ſuch Limitation of 
uſe under the Word Aſſignee, and if 4. had made 
an Executor, ſuch Executor would have taken the 
Term (no actual Aſſignment being made by A.) 
as a Purchaſer, and in his own right not liable to any 
Debt owing by A. Dyer 309. b. 


— 
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b How? $ Cafe. 


A. levied 4 Fine of a Mannor to the uſe of 4. for 
life, Remainder to his Son Jobn, and the Heir-males 
of his Body, remainder to the ſaid Fobn and his Exe- 
cutors for 80 years, with Power to Jobn and his 
Aſfigns of that Term of 80 years, to leaſe for three 
lives reſerving the ancient Rent; A. dies, John en- 
ters and deviſeth the Term to Joan, Fobn dies 
without iſſue Male; Joan by aſſent of Fobn's Exc- 
cator enters, and ſhe makes . P. her Executor; 
Jean dies, I, P. enters and aſlipps his Term to 
Nutcomb, with Power to Nutcomb to leaſe as afore- 
kid; he enters, and leafeth five Acres, patcel of the 
laid Mannor (Inter alia) for three lives tendring - 
eb 61. yearly Rent, which was the ancient Rent for 
2 Bf thoſe five Acres. The chief queſtion in this caſe was, power trans- 
whether this Power might be transferred with the ferred win 
the WHY Term to the Aſligner, s in Law, to wit, the Executors the Term ta 
the s well as to the Aſligners in Fait? Sanders atgued an Aſſignee in 
en that it might not, aſſed ging, that if 4 Term be Law. 
- ved, and that the Executor ſhall have power to 
in 
med 
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make Leaſes, this extends not to the Executor of 

WH that Executor. But the Court Refolveds that the 
o. Power in the Cafe in queſtion was well transferred to 
the BY ſuch Aſſignee im Law, for it is anntxt to the Incereſt 
nee? WY of the Term, and might have been granted to a 
M 4 Stranger 


. 


1 
| Stranger with the Term; but it was conceived that 


i w bere Debt 

% _ a — 
nee after the N ö 

aſſignment and death, for Rent growing due in the time of A. after 


only againſt an Executor of a Leſſee for years for 
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the Rent for the five Acres was not well reſerved, 
being reſerved for them Inter alia, Fones 110, 111, 
Vent. 33 8. 340, 


'. . Cophil's Caſe, | 


Reſolved by the Court, Mich. 2 W. and M. in 
Banco, That an action of Debt lies againſt A. Exe: 
cutor or Adminiſtrator of B. Leſſee for years in the 
Detinet on the Leſſee's Contract after the Leſlee's 


he hath aſſigned the whole Term, and given notice 
thereof to the Leſſor having the Reverſion, Vent. 2. 


209. 234. See Latch. 260, 261. Popham 121. &. 
derfen. 266. | 


And Note, that ſuch action being in the Deti 


Rent due after ſuch Executors aſſignment of his 
whole Term clearly lies by the latter Authorities, but 


lies not if the Reverſioner after ſuch Aſſignment, ac 


cept Rent due from the Aſſignee after notice of ſuch 
Aſſignment, if ſuch matter be pleaded by the Exc 
cutor or Adminiſtrator of the Leſſee, ſued for Rent 


due after ſuch Aſſignment, Vent. 2. 210. in the D- 


tinet, ib. 
Lucy's Caſe, 


Reſolved that where a Covenant is made with 
F. S. his Heirs and Aſſigns, touching an Eſtate dl 
Inheritance, if the breach of it be in the life of 7. ò. 
and he dies before any action brought, his Executot 
or Adminiſtrator ſhall have the action to recover Dx 
mages for ſuch Breach and not his Heir; but hs 
Heir ſhall have the Action for the Breach of ſuch Co 
yenant after the death of F. S. Vent. 176. 
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rſs Cafe; 


Adjudged, that where a Leſſee for years Covenants 

for him, his Executors, Adminiſtrators, and Aſſigns, 

to pay the Rent reſerved during the Term to the 
Leſſor, his Heirs or Aſſigns; although the Leſſee 
align his Term, and the Leſſor accept Rent from TOY 
the Aſlignee, yet he may after bring his action of . | 
Covenant (but not of Debt) againſt the Leſſee his 
Executor or Adminiſtrator for any Rent growing 
due afterward, during the whole Term, or againtt 
the Aſſignee, at the Leſſor's Election, and ſo may his 
Aſſignee of the Reverſon by the Statute of 32 H. 8. 
c Jones Rep. p. 144. See Bulſt, 2. 282. Cro. 
2.512. 
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CHAP. XV. 
payment of Debts. 


wneral Charges to be firſt paid, What are Deli 
07 7 N 4 7 be 5 a be firſt paid, 2 th 
eading in that Caſe, Of payment off of Tus 
Leg 2 Jud M4 "hh 5 f 
tisfied. Where a Statute ſhall be ſatisfied befor: 
Judgment. Judgment pleaded to a Scite fach 
an Recognixance. Precedency between Tudy 
ment, is not material. Judgment in inferi 
Courts of Record. Of Debts upon Statutet, R6 
eognixances. Debt on Bond to be paid befom 
Statute for performance of Covenants.Statute Mn 
chant and Statute Staple are good againſt Gre 
tors, though they are not inrolled. Of Decree i 
Equity ſhall be performed before a Statute. 7 
payment of Debts on ſpecialty of preference 
the Executor. Cu om of London u pon a Contra, 
Of Debts upon Alſumpſit or Contract. Of a Treſju 
brought in other County than 10 here the Execult 
is demurrant. Fourney s Account. Whether Ex 
cutors muſt pay Rent before other Debts. Of acqui 
tances given by Executors. | 


Lis falth, Lib. 2. cap. de Teftamentis de hui 
I Defunt#i trina debet eſſe diſpoſitio. 


I. Neceſſitatis, as Funerals. | 
2. Utilitatis, every Debt to be paid in Precede 


cy'as ; 
3. Voluntatit, as Legacies. 


Funeral Funeral Charges are firſt to be paid, but if ti 
Charges. be Extrayagant, it will work a Devaſtevit : 1 


an Adminiſter about the Funierah,” or be made 
Dverſcer, this ſhall not make Him Executor of his 
wn wrong and in ſuch Cafes, if he be charged as 
xecutor, he ought to plead the ſpecial matter, with- 
ut that that he adminiſtred in other marmer,2 Brow, 
84. vid, Rolls Abr. 926. Ga 


he Stat. of 33 H. 8. c. 30. but Sales of Wood, Tin, ch 
>. for which no ſpecialty is given, Amerciaments in 
zurts Baron, Fines for Copy- holds. Debts upon 
ontract forfeited by Outlawry, or Attainder till 
Dffice found, are not ſuch Debts upon Record; but 


—S RR. 9 


id. | 
A. hath a judgment of 50 J. againſt B. B. dies, 
ſter N. the King's Debtor aſſigns to the King a Debt 
f 50], which B. is Creditor to N. by Bond, the Exe- 
utor or Adminiſtrator of B. muſt firſt ſatisfie the 
udgment, becauſe ſuch aſlignment to the King was 
jot of Record before B. died, 2 Rolls 159. 

A Judgment in the life of the Teſtator ought to 
e ſatisfied before any Debt; for if the Executor ſuf- 
a Judgment againſt him at the ſuit of another, and 
xecution, its a Devaſt&vit, if he hath not Aſſets, 
Rolls Abr. 927. 4. Q. „ 
Its no De vaſt avis in an Executor to ſatisfie Jah 
nent obtained on a ſimple Contract befote a Deb! 
by Obligation, 5-2 gs 94 95, 97. | 4 

Recoveries by Judgments upon confeſlion are ſu 


Me 


= — 


2 


pA 


u 
erlor to Recognizances, Statutes, &. 

In Bond and Bayly's Caſe, Wray made this diffe- 
ence 3 when the Judgment is given. againſt the Te- 
tor himſelf, and where againtt the Executors, for 


Ex 
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Debts due to the Crown are firſt to be paid; that Wha 
; Debts due upon Retord, and all Obligations and Debes on 
dpecialties taken to the uſe of the King, ate ſuch by Record due to 


hs 


ines in Court Leets are, Rolls Abr. 926. 911. 


| here Judgments are given apainſt Executors, the 
ugment which was given before, fliall be firſt 


* 


ror 


7 


h The Law of Executozs, 
Tuo Judg- Executed; but if two Judgments be given again be 
id 
X. 
X ( 


— ments which the Teſtator, he whofirlt ſues Execution againl th 
Grifies, =Executor' {hall be | firſt ſatisfied, becauſe they ar 

| things of equal Nature, and before ſuit it is in th 
Election of the Executor which he will firſt py 


I Leon 328. a al 
Pleding. If a Subject ſue the Executor, he may plead io 
oe Bar that his Teſtator died thus much indebted to Ho 


King, ſhewing how, Cc. and that he hath ng 

© Goods above the value of that Debt; but if there &. 

enough for both, then the Subject is not to ſtay fm 

bis debt, till the King's debt be Levied, Office Eu d 

190. 192. TE 520 | 

If the ſubject Creditor ſue Execution upon a Ve 

tute, ſo that the Executor hath no day in Court tio 

Audita Que- plead this, then he is put to his Audita OQueii pes 
rela. and mult ſet forth the matter, 1 Aud. 129. 


Fudgments. | inſt 


Next, Judgments or debts recovered againſi ti 
Teſtator are to have Priority, and thoſe before 90 
tutes or Recognizances, though they are acknoi 
ledged before; for they are, but Pocket Record 

3 redditur in invitum, 5 Co. Harriſa inf 
Caſe. Debt was brought by B. againſt R. Adml 

niſtratrix to her Husbarid, upon a judgment given! 

B. C. the Caſe was, the Plaintiff had Judgment 

gainſt the Husband,and after ſued him to an Outh 

ry, and upon that, he brought a Writ of Error ay” h 

removed the Record into the King's Bench, and 

verſed the Judgment for the Qatlawry ; but it 

firſt Judgment was affirmed, and then the Husbat 

© acknowledged a Statute and died, and the Wiſe u 
apo We Letters of Adminiſiration, and then the Sta 
. fore a Judg- is extended againſt the Wife, and all the Good 
ment. Which ſhe had of the Inteſtates taken in Executi® 


and Avminiſtratows.”- 7 
ter which B. in B. R. ſues a Scire facies upon the 
id Judgment againſt the Adminiſtratrix to have - 
xecution, and ſhe pleads, the Statute in Bar and the 
tent upon it, and that more than that ſhe had no- 
hing to ſatisfie, per Telv. 29. Beareblock and Reads 
aſe, The greater part of the Juſtices held it a 
00d Plea, and that the payment of the Statute was | 
jo Devaſtavit \ for at the time of the Execution of 
he Statute, ſhe could not plead the Judgment in 
=> . for it was in doubt whether it would be af- 
med or not, then there was no default in the Wife 
o diſcharge the Statute, for ſhe could not have Au- 
Wits Querela, nor no other remedy to be freed from 
he payment of the Statute at the time of the Exe- 
tion ſued, Note, B. while the Writ of Error was 
epending acknowledged the Statute, fo is Cr. Elix. 
. 822, that the ſatisfying of the debt upon the Sta- 
ute was not a Devaſtavit.becauſe ſhe could not with- 
and it, and ſhall not be put to Audita Querela a- 
inſt the Coniſce 3 though it was well objected, 
at there was no reaſon, that an Executor by bring- 
2 a Writ of Error, ſhould make the judgment to 
ome after the Statute, . vide this Cale agreed, 
Brownl. 39. 81. * | 
Scire facias againſt Executors upon a ent 
inſt their Teſtator in debt, they 2 be- _ 
dre they had any Coniſance of this Judgment they 
ad fully adminiſtred, in paying debts upon Obliga- 
mM Per Curiam, upon demurrer, its not any Plea, 
r they are at there Peril to take Coniſance of debts 
pon Record, and firſt to ſatisfie them; and altho? 
covery was in another County, than where the 
eltators and Executors inhabited, it is not materi- 
> Cr. Elix. 793. Littleton and Hob's Cale, | 
If the Executor be ſued upon a Statute or Recog- Judgment 
lance, and there is a Judgment, he may plead it pleaded to a 
Fi oy upon a R france, or may — 
nedy himſelf by Audits Querela,” where he can- in 
not 


4 * I N 2 


| - x74 © ce 1m of Exerutoxs, 
*. + © hot plead, as when Execution is ſued upon a Statutz 
and i they had no warning in the Scire facias, bu 
upon #1h4/ returned ihe Judgment paſſed, there 4 
_ » fo the Executor may be relieved by Audita Querely 
becauſe there was no default in him that he did ng 
+. * plead, or {et forth the Judgment on the Scire facia, 

| ani bi debt againls Adminiſtrat 

J Plaintiff brin t agai dminiſtratrix 
˖ two former 2. againſt the Intefiate, a 
trix in two ſhews the Recoveries; Defendant pleads, the Inteſtn 
for 2 entred into a Recogniſance to Sir H. B. and tha 
Nair de th after the Judgments obtained by the Plaintiff, 8 
Inteſtate en- H. B. had Judgment againſt the Inteſtate upon th 
tred into a Re- Recognizance, and that ſhe had not Aſſets bey 
Cognizante ©© the Goods liable to the Judgment on the Recogy 
+ Ta 3 For wh zance ; Plaintiff demurrs, and two of the Julia 
ment obtained held the Plea good, becauſe the Plaintiff did * 
by the Plain ſue a Scire facias to execute the firſt 
tiff, though but had proſecuted a new Original, and ſo the Ply 
ment ag alte good, as if it had been demanded upon the tot 
the Inteſtate Obligations. But the two other Juſtices were d 
upon the Re- contrary Opinion, for the Plea had not been goody 
cogmzanc> gainſt the Inteſtate himſelf, and that the adlia 
_ "or Aﬀers brought by the Plaintiff, was in nature of a Sch 
Ara, facias, for he demanded the debt in another cout 
than it was: at firſt, for the debt is now become 
Judgment on Record, ideo Q. 1 Brownl. 101, 1 
I 5 * and 1 Ia, | 
X ow between judgments ency is not . 
_— terial, for he which firſt ſueth Execution ſhall be pt 
precedency 18 ferred, and before any Execution ſued, it is in al 
not material. election of the Executor to pay which he will 
If each bring a Scire facias upon his Judgment, | 
Executor may confeſs the action of which he 
firſt, and he may plead in the Scare facias, fl 
Adminiſtravit, without ſhewing, payment of « 
of as bigh nature, yet that muſt be proved uf 
the Evidence, 1 Rol7's Abr. 926. but now by the Wh? 


1 7 
o = \ 
* 


LE 


+ nv-Avminieatogs.”- "ws 
te of Frauds and Periuries no ' Scire facias ſhall "1 
ind the property of the Goods, but from the time 1 
f Record ; for though there tion cannot be inferiour N 
jad of any other Goods, than ſuch as aze within the Courts of R- 
uriſdiction of the fame Court, yet if the Record be . 4 
emoved into Chancery by Certiorari, and thence b 

ttimus into one of the Benches, execution may be 
ad againſt the Goods in any County, Went. 199, 


Statutes, Recognizances. ; 
There is no difference between Statutes and Re- No diff ener 


oguizances as to priority of Payments 3 the Executor On 

i ſatisfie which he will firſt, at leaſt before Scire WY 
acias, or Execution ſued. It is not material which to priority of 

$ more ancient as touching Goods, the firſt Execu- Payment. 
vo uon (hall have preference. 

Seire facias was brought againſt B. Adminiſtrator 
pon a recovery had againſt the Inteſtate in debt. 
ad clendant p before the ſaid Judgment, the In- 
a State did acknowledge a Statute Staple to one C. 
-COme or nor after, and that they had not Aﬀets beyond 
11, WP (aid Statute 5 per Curiam ill Plea, 1 Leon: p. 328, 

d. Vaughan 163. 8 


not Debt on Obligation of 40 J. brought againſt an 
Abe aminiſtrator, Defendant pleads, the Defendant 


is in s bound in an Obligation in the nature of a Sta- 

will tc Staple ultra quod, he had not Aſſets: Plain- 

nent, d replies, there were Indentures of Defeaſance made 

h he r performance of Covenants, which were all perform · Debt on Bond 

e 
Wer; tor a ue by 1 n id be- 

re a Statute for ny — 49 — 

by the ene of them are and perhaps will never be broken, nants. 

t 


. | 899 > OY S | Ws * 
176 The Law ok Executozs, 
but are only in poſſibility or contingency, 5 C 
Harriſon's Caſe. : > Wh 

Debt on Obligation of 300 J. againſt an Executa 
Defendant pleads, the Teſtatrix was bound in 
Statute of 300 J. to P. B. and that he had but 804 
of the Goods of the Teſtatrix to ſatisfie that Statute 
which remained in force, & boc, &c. per Gawh 
this Plea is not good, becauſe it is not avent 
that the Statute was for debt which is not fatishe 
for it might be made for performance of Covenant 
and then its no reaſon that it ſhould be a bar to a 
Obligation which is already due; but per Curiam i 

good; ſor he avers the Statute is in force and m 
paid, and the contrary ought to be ſhewed, & yy 
tot. Cur. If an Executor pay debts on Bond befote 4 
_-. Statute be broken, and after a Covenant is broke 
. whereby ſuit is upon that Statute, payment of the 
No on debt on the Bond, and that he hath not Aſſets, 4 
broken. tra, &c. is a good bar againſt the Obligation, ( 
Fac. 9. 35. Philips and Eachard; but Miles Cab, 
p. 102. faith, if it be a Statute for performance 
Covenants, and they be not alledged to be broken, i 
no bar, and it ſhall be intended to be ſo, if the a 

trary be not ſhewed. 
0 Staple Note, Statute Staple, and Statute Merchant ft 
vr tag good againſt Executors, though they are not ini 
good againſt led, though not fo againſt the Coniſors Lands; 
Creditors, tho Cr. Fac. 9. Stat. for performance of Covenant (noi 
they are not being broken) its no bar in debt upon Obig 

inrolled. 

Recognizance acknowledged by a Teſtator wil 
condition to pay a leſſer ſum at a day to come, 
ecutor may plead this Recognizance in Bar to | 
Obligation, though the day of payment be not Jp": 92 
come; but if the condition were to be paid to 1 S, br 
Infant at his full age, aliter, 1 Rolls Rep. 925. WM 0 
2. Rolſon and Francis, aden 


* 


K. in eee . 9 mm 

The Deſeaſance of a R „ 

e Coniſee and the Teſtator are „if che. Te- 
ator pay the Moneys at the day, then the ante 
d be void; this may be a good bar to debt on — | 
5 _ 9 hy roger: and Sidner:. : 

Simple Contracts is 4 
000 tine 5 51 Judgments, defealible 
performance of Covenants,” Allen p. 40% 

F Prohibition was to a Court of Equity Ein Tork ) Dura a þ 
r that they would compell the Executor to perform quity. 
Decree made againſt the Teſtator befote a Statute, _ _ 

Ralls Rep. 68; Malter and 8 5 


AY 8 * 


Payment f a on hay as to wich Perl 


The Execuor may prefer whom he will in æꝗquali 

adu, that is, one Bond before another if no ſuit 
begun, 1 Rolls Abr. 926. 5, the Executor maſt 
hm, whoſe day of payment is come at the Te- 


or 's death, before him, whoſe day of payment is P ayment be 
dt come; and yet if he, whoſe day of payment 1 


me, do not ſue till the others day is come, the come. 
kecator may fatisfie which he, wil "hn, Offce of 
Ke toy 206, 
Though Commencement of Suit may reſtrain the 
alon of the Executor, yet the Executor may help — by 
before another, as by imparlances or dilatory "_ 
to the one, and quick confeſſion to the other, 
val: Abr. 926. Cr. Fac. 9. Eachards Cafe: Vaughan 
He chat firſt can get Judgment hich it, but * 
Executor covinouſly helps one of them to a Jud 
= the other, its ann 7 


&.brought acht againſt N. Admiilrator of N. 
8 n Obligation, Defendant ſhews the cuſtom of atom 
, that if a contract be made by a Citizen of 5, 1 


n, to pay the A another Citizen, EY 


1 * : 


4: a, 
> — F F 
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MY 
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A 


4 


SEP bowl 1 y dies Inteſtates, that the A 
+, miniftxator be bow 

. were on Oblig; 
teſtate was a ny Lori, 
upon a contract to lucty, a one, 4 en, 
alter the death of the Inteſtate, be —.— 
gainſt him, on Which the | 
and Judgment was Siren aaa the Plaintiff, 5e 
Curiam, the caſtqm is good a 1 . the Opinion : 
Dyer 247. and though the Plaintiff was a firang 


Aion part in 
other County, 
than where the 
Executor is 
demurtant. 


| Caſe, wid. 2 H. 4. 2 1. 28. So is 1+ Abr. A 


Jorney's Ace- 


counts. 


the Tee of pn Writ, 


1 4 5 Co. $2, b een Elis. 107. id. 2 
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8 this.as well as if 


the In 


. was indehig 


— ly in Lay, 


S. S 4 


and no Citizen, yet this caſtom was to by 


"Action of acht wal konzi by Otdginal Writ t 
gainſt an Adminiſtratox in another County, 
where the Adminiſtrator was commorant, and he 
fore notice of the Suit, he paid divers. of. the Jus 
ſtate's debts due by (pecialty, and fo he had no If 
ſets to pay the debt in demand, having Aﬀets a 
6p of te we of be and now the iN 
fendant this ſpecial mattes 
concluded, [nt riems enter les ming and pw 
per Curiams to be a good Plea, 1 Leon 312. Ci 


If action be brought in other County, than whe 
the Executor in t, before notice of it ben 
2: gy debts, Cr. Eliz. 793. Littleton, 
int, 

If an Action brought by Execytor abate by by 
bn he oa 174 Ag not TE 

ter an rit is brought againſt him 3 
niſtrator, by Journey s Accounts, be may, not f 
other debts mean in equal between, the 
oa hionghe beſte this Tote. 1 Rolls Abr, an 


10. before the Teſte of che und Wa, and 4 


N. 


1 N 
Note, Executors muſt pay Rent before 


other debrs, 


Bulf. 23. Riel's Caſe, that is, Rent due in the 


me of the Executor, this "ought not to be ſatisfied 
ore Judgment, or other debts of the Teſtator, 
Rolls Abr. 927. Po h 
Between a debt by Obligation and Damages up- 
covenant broken, there is no priority, but it is 


Debts upen Aſſumpſit, Contracts. 


Next debt upon Aﬀſamplit ar Contract are to be paid. 
ſſumpſit againſt an'Adminiſirator, Hill. 3 5. Elix. De- 
dant pleads, the Inteſtate ſuch a day made an Ob- 
ation of 40 J. to J. S. for payment of 20 C at 
Geb, 1393. and that he hath not Aſſets preter ; 
od Plea though the debt on the Bond was not yet 
Cr. Eliz.' 318. Buckland and Brock. Con- 
ads,” ants Wages retained, are 
be pad before amends” for Treſpaſs done by the 
, 4 fi, 6. 16. 
Aſter payment of Debtz 1 ſhall ſubjoyn ſome 
ales concerning Accquictances given ar received by 
ſecutors, and the s of them. 
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| cutors 
leſs they wave the occupation of the Land bay Rene but. 


2 ohh mb tote other 
eſtator's life time but if Rent due in the debes. 3 


the Executor's diſcretion to pay which he will. Vai, —_ 


Ls by 


= 
— 
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Debt by Bind 3 

and damages 3 


CHAP. XVI. 
Payment of Legacies. 


Legaties how and againſt whom to be recovered in 
Chancery; vr in the Spiritual Court, pleaded that 
oy the Legacy was given on Condition. If partics 
lar things deviſed muſt be delivered in Specie. 
In what caſes the Executor ſhall make a conditis 
nal delivery of the Legacy. Where a delivery if 

4 Legacy in Specie ſhall be a Devaſtavit. Whert 
and in what caſes Probibition lies to the Ecchſia- 


| ſtical Court concerning Legacies. Legacy given © 0 

; „ eee and the debt u C 

piuaid before the Teſtator dies, yet the Legacy is gui Cale 

| Where Adminiſtrator of a Legatee ſhall have tbeſſ men 

Legacy, though he die before the Contingency bay $009 

pen. Of Legatory Portions being doubted. What ke | 

2 Rewocation f a Legacy in Law. Executongy and 
gives Bond to the Legatee, where to be ſued. Mb mis 

4 Legatee ſhall be led to refund. In wü Coll 

Caſes the Executor ſhall not compell the Legatee . ®) x: 

refund. Legacy paid to the Father who died ball! 
ſolvent where its a good payment or not. e 

gatees dying before time of Payment. Refic ſach 

8 Legat ee. 8 very ( 

| , Over 

A Ction on the Caſe lies not againſt an ExecutQaly bsls 

41 for a Legacy ( unleſs he promiſe to pay it u Or 

Legacies to be ON good conſideration ) for Legacies are only to ad 


recovered in recovered in Chancery, or in the Spiritual JU 
Chancery or in 1 fd. 46. {gs 

the Spiritual 

Court. 
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Ms 81 . 
A Libel is in the Eccleſiaſtical Court for a Legacy Executa r 
againſt an Executor, who pleads there that it was Pleads che Ee N 5 
given upon Condition, which is broken; no Prohi- ay Op AR. = 
bition lies if this Plea be refuſed there, but the Exe- din. 
cutor in this matter may be relieved in Chancery, * 

2 Rolls 299. | | | 
Executor may detain and deduct his own Legacy 
fiſt, if there be Aﬀets to pay Debts. | 
He may ſatisfie what Legaters he will firſt, tho? 
there be not en to ſatisſie all, or pay a part of a 
Legacy, or deduct᷑ a part out of every Legacy, where 
there is not enough to ſatisfie all the Legacies. But | 
if there be a particular thing Deviſed, as an Horſe, a 222 by = 
Laſe, &c. this mult be delivered accordingly, and muff e s, Bl 
" 28 be lold by Executor to pay all, or any part vered in Specie 


Coke took a good difference in NeFor and Sharyp's 
Caſe, Cr. Elix. 466. when a Bond is for the pay- 
ment of a leſſer ſum at a day to come, it ſhall- be a 
good Plea againſt the Legatee before the day (if he 
ues for a Legacy) for it is a duty preſently by the | 
condition 3 otherwiſe, where a Statute or Obligati- In what caſes 
mis for the performance of Covenants, or to do a the Executor 
Collateral thing, there until A be forfeited, it is not — 5 
ay plea againſt a Legatee, adventure it never |: 
[tall be forfeited, ind lye 3 and by — rw R 
ich means no Will ſhould be ' performed 3 but in 
ch caſe, the Executor ſhall make a conditional deli- 
ery of the Legacy ( Scil.) if the Obligation be re- 
orered, then the Legatee to redeliver the Legacy, 
Rolls Abr. 928. 
One makes a Leaſe for years by Deed for 2 1 years, 
nd Covenants for quiet enjoyment 3 Leſſor makes 
s Will, and gives divers Legacies in Specie, and 
takes L. his Executor and dies: L. the Executor 
Elvers the Goods bequeathed to the Legatees, Leſ- 
kts is ouſted of his Land, who brings Action of Co-  "- 
ant againſt the Executor, who pleads fully ad- 44 
| N3 - miniſtred, 


7 
$&- 
4 


* 


bp Wh 


= Prohibition 


„ - The law ef tie 

Where delive- miniſtred, the payment of theſe L 
| ſtauit, although the Deviſe was of. 
and ſo the Executor is chargable de bonzs propriss, to 
 fatisfix the Covenant broken, and the Legatees had 


ty. of Legacies 
; A. 
bea Devaſts 


ies is a Deva 
geods in Specie, 


vered them, and he ought to have taken ſecurity to 


xedeliver it, or value if the Covenant had been broken, Pp 


Stiles 34. 73- Eeles and Lambert, Allen p. 38- MN his N 
id. Gale. 


A Prohibition lies where the Spiritual Court would * f 


where it lies to compell an Executor to pay a Legacy before he can Ml dor 


piritual 


U 2 f l 
* Flies. 


Courts con- 


cerning Lega- 


6 


y the Teſtator's Debts, Moore 508. So it lies to 


Tay a Suit in that Court for a Legacy, to be appoyy 
ted to be paid out of the profits of the Teſiator's 4 


Lands of Inheritance for a certain time, Bend. 21. Tena 
and it lies where an Executor is ſued in the Spiritual I ance 
Court on his Bond taken there to pay a Legacy, it 6 
that Court refuſeth his plea of payment according 0 Ted 
the Condition, Te. 38. So a Prohibition ſhall be 
granted to the Spiritual Court, where the Eaxecutor 
is ſued there by a City Orphan, for a Legacy, Money 
or Goods, or to have an account againſt the cuſtom 
of London or other places, 5 Co. 73. 
But A. deviſeth, that out of the profits of hi 
Term, his Executors ſhall pay to every of his Daugh 
ters 20. at their full ages reſpective; no Prohit 
on lies where the Executor is ſued in the Spirit 
Court to find Sureties to pay thole Legacies accord 
ingly, becauſe they are payable out of a Chat! 
which is Teſtamentary, otherwiſgyif they had bett 
88 * ns the Teſtator's Inhe 
ritance Lands, 2 Rolls 285. | 
A. by his Will my hat whereas he owe 
to N. 5 1. he would have his tor make it 
10 J. and dies, N. ſues the Executor of A. for 
10 J. in the Spiritual Court, no Prohibition lies, fe 
this is no addition to the 5 l. debt, but a new 
given in ſatbfaction of it, and ſo the whole 108 


there ſued for, 3 — only, and e it is * 3 
eee 2 ? Rolls 284. "ph 


- - 
ts * * 


- Pak Caſe. | 


P. by his will in Writing, A . gives to 9 
his Neece F. R. 500 J. which his Siſter L. C. had then | 4 
in her hands of his Money as by her Bond appears; of 
and P. dies in October 1669. having made no Exc- "= 
cutor, L. C. 1 in the 5004 to P. about 1 

10 years before his death3 and it was Reſolved up- 
mi Engliſh Bill in the Exchequer Chamber, that 

tis Legacy of. yoo . was due to F. R. though the 
Teſtator had rereived it, and the Bond of L. C. was 
ancelled ſo. long before his death; fo. where a Le- 
pacy of 50 l. is deviſed out of 200 l. Debts due to the 
Teſtator in ſeveral Counties, or out of Moneys by 
tim lent at Intereſt, although ſuch debts be called in 
ind ſatisfied before his death, yo ahve Logcy remains 


good, Raymond 333. 
5 . Harwool' Caſes 


des iy G e In a- 
1 England, the Executor may be compel- 
bd to give ſecurity (for puyrrient of it) to the Court 
5 hans, Vent. 180. | 

his Will givis to J. S. 100 J. at his age of . 
7 if he died under age; then G. AA. and MW 
V. P. or the Survivor of them to have that 100 J. 2E 
4 dies, and after F. S. an ie 8 td Adminiſter 


6. M. ind /. P. being both dead beſote J. S. And t f. Legates 
tws Decreed in. Chancery, that the Adminiſtrator chaotic Les 
V. P. who ſurvived G. A, ſhould have the be die before "il 
ol, , VF. p. died before ſuch Con- gontingene 
ligency ( of the death of J. 8. under age) hap- — 


rn. 347. VA 


4 a n 
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184 _ The Lam d Sc 
Legatary For: Pyner's Caſe was cited by the Lord Chancellor, Writ 
* wherein it was Reſolved, That where one had fray gacy, 
bac pie in. red Portions for his Children of 100 J. a piece, m il t, 


|. rention- after by his Will deviſed to each of them 1001. as 1 Ns 1 


ins ts Executors of B. his Creditor obtained a Prohibition 


Legacy; That this would not double their Portions, Wt Cc 
unleſs it be plainly proved that he intended ſo to do, Gard 


2 Vent. 349, | | oy 
2. OF : Er | $8.0 extin 
Flud's Caſe. | deviſe 


A. owes 30 J. to B. B. by Deeed gives all his Ex 
Goods and Chattles to C. and after B. makes the faid Mie ple 
A. and one V. his Executors, and Deviſeth that out nal 
of that 301. which A. owed to B. he-ſhould pay to Ns # 
J. S. 101. for a Legacy B. died, A» and V. po- 
ved his Will, and J. S. ſues A. in the Spiritual Pi. 
Court for the 10 J. and A. ſuggeſting that the debt N Court 


Though a debt | " A 3 1 dee 
de enn her of 30. was entinct in Law by his being one of dent al 


to a Creditor. but a Conſultatian was after Awarded, for that 30 l 
daeoſbt remains Aſſets in the hands of A. as to any 
Creditor of B. and by Conſequence to ſatisfie the 

Legacy given out of it to F. S. by the Will of t 

if " died out 1 Telv. 160, | | 

ies how Legacies may be recovered in the Spiritual Cour hib 

—2 9 againſt an Adminiſtrator, with the Will annext, « 
whom to be againſt an Executor of his own wrong, as well a 
covered. againſt an Executor by right, Rolls 919. | 
Revocation of A. gives a to R. if after there ariſeth Enmit 
Legacy in betwern them for juſt and reaſonable cauſe, and 1 
LW. continues unreconciled until the death of A. the Le 
f Sach given to B. is revoked in Law, an action on ti 
2 "caſe hes not for a Legacy, 1 Reb. 216, being a Tt 
Action an the ſtamentary thing; where a breach is im default of 
deſe lies not thing, the original whereof another Court hath j 
© For a Legacy. riſdiction, an action on the caſe lieth not, this we 


Free che upon demurer to the Deglaration, 1 Keb. 116. ar 
4 ee though the Exchequer would ſend a 3 


„ * 3 


— pry Pg ig, 
gicF. 
Fxcecutor gives Obligation to the the Legater to pay Executor owt 


is Legacy, he may fue for it in Court ian, or Bond to 
Wit Common Law upon the Bond, 2 Rolli Rep. 160; Legaree = 
| WW Gardner's Cafe, ' Plow. 39. contra, for that the Exe fied.» wot N * 
an Daughter, had 5 
extinguiſhed the Legacy, and had made the 
deviſed a Debt meerly at Common Law, Goodwyn's 
Caſe, 
Executor of Executor was ſued for a Legacy, and Executor 
he pleads Riens en les main; that plea in the Spiri- pleads Riens 
tral Court was refuſed, upon which a Prohibition enter les mains 
wr Ney. p. 77. ©: 
and Brown. | 9 

7 Admini ;Fravit was pleaded in the Spiritual o 8 
Court, —— by one Witneſs which they would 1 * 
wt allow ; a Prohibition was granted, they may y oy page: 

Pene Adminiſtravit per teſtes, Hetly 87. 

A Man gives ſeveral Lagacies to the Children of Expiytce gives 
. S. to be paid at 21, and Wills that the E xecu- Bond ro the 
br ſhall give Bond to the Parents to pay the ſaid Childeens 
legacies, Executor doth give Bond in the Spiritual gacies. 
rt, they order him to pay the Legacies preſently,” | 
; ng was grantee] Hu F. 166. Champ- „ , 
's Caſe, | | , 
Kon rein Chaney ang Legues is \."Y 
ry days 
ane the Debts are 2 
ud, and a Legacy being paid, remains 8 4 * * 
the hands of the Legatee after payment; there- | 

Legatee ſhall refund if 1 e 
s. And hence it is that a Legacy is not attacha- of 
h Foreign Attachment, being it may work a Leben * 
ung to the Creditor, who are third Perſons and arrackable n, 
Ahart oa day in Court in thar ſuit to Ar ro wil, ora 

"IT *% 1 
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e eee Caſe, 
That if the Executor pay out the 1 in Legacies 
and afterwards and they:be forced to 
them off, which th had uo norite before the 
| e paid, that che Executors b oi a'Bill in Char 
;. ay might ſoroe the Legatees to ws 22 Car. a. 
An Executor is not bound to pa a Legacy with- 
out ſecurity to refund, 2 of Aſſets to 
pay _ Debts or Legacies. | : 
| But if an Executor voluntarily pay a Legacy, and 
e after Debts appear, he cannot the Legatee in 
cannot com- = ity to refund. $8 
Tg nr f they give Sentence for a Legacy in the Ecdeſits 
nd. 0 Court, a Prohibition * unleſs they fake {6 
5 curity to refund, 2 Vent. 3 
; One ehe Several Legacies are are phone faſt is FR the 
— Cue, che gif other is not due till after warde; the Exbentor may 
4. Legacy ee eee to che tut, if the 
may not be be not Aſſets to pay the reſt,” 
| Paid unle, In Grove Benſon's Cale, Comal we 
Aſſets. creed to abate in Pd pai where there was nc 
-, © © , enough to pay all Debts, though" one of the Leg 
1 es hae a e TE tor — x 
Legacy, a Legacy continued no onger 
atees De- 
<1 to abate Legacy, yet his Legacy not being paid, he was « 
its Proportion creed to abate in Proportion, 21 Car. 2. 
4 Legacy of 125kwas given to the Plaintiff to | 
to paid at 10 years of age, and at that age it was } 
who died in- to the Father, who after died infolvents the ir 
 , folvent, good at full age ſued the Executor of the Deviſor for f i 
| * 125 J. the Lord Keeper held it good pa 
1 it appeared that the Executor took to lave h 
I „ +... Harmleſs, and then be took the ſecurity at his c 
| is. 65 Peril, and therefore Decteed the Executor to pay 
4 "> Halloways Cafe 26 and 27 C. 2. 
q ee dis If a Legacy be to be paid at 16 years of agr, Ley 
22 oro time of tee dies before, his Adminiſtrator ſhall not recely 
— the 16 years end, 4 


+ 


A. by his Will gives 800 J. to C. to be paid by his Legacies ſecu | 
Executor, when C. [hall attain to his age of 21 years, redin Chance, 
the Infant by his Gardian exhibits bis Bill to-have e? 
the Legacy ſecured, and it was derreed accors 

| 92 


is Teſtator had two Executors, and Deviſeth Teſtator * 4 
to them reſiduum bonorum , after Debts and Legacies o- r * 
paid, one of them died, his Adminiſtrator ſued the eli - Af 
lviving Executor to have the Moyety of the Sur- norum, one + 
plaſage ; the Defendant inſiſted that the Executors dies bis Ad- 
yere joint Deviſecs, and took the reſidue as joint Lee Biniſtrator = 
and not as joint Executors ; the Lord Keeper yo * 
decreed tor the Plaintiff, for in caſe of Executors, the © F 
Teliator intended an equal (hare to his Executors, to * 
the dif Lt faction of the Bar, in Coxes's Caſc, 22 Car. | 
a. in Canc. wes Mis 1 , 
One deviſeth to F. S. all his Goods, Chattles | "> 
nd Houſhold-Stuff, and there was 407 l. in ready 0 
Money in the Houſe, and he had Deviſed to A . 
E by A . e Coop declared, that AE 
$ to the 407 words were general; | 1 
duſidering the Intention of the Teltaws, «Ay v2 
bs id Will had given tu her a Legacy of 12001, if 4 
I bad intended to have given her 407 J. more, he 
hight in the ſame place of his Will given her 1600. * 
bd Decreed that the 407 J. it came intq_ac- = 
> of the  perfonal Eſtate, | Sanders and Earl, + 
| 190. | 8 5 4 
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Diftribution on the Star. 22 Car. 2. c. 2. 12 
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s Che 10 et See 

1 and ' Siſters, or their Repreſentatives equily 

HDinburzon Note, That Suits in Chancery are admitted for 

54 Diſtribution of the Surpluſage of Inteftates Perſonal 

Suits in Chan- Eftates ( after the Funeral Expences, Debts and Le 

cer. _ Hacies are fully ſatisfied) upon the Statutes of 22 Co, 
755 2. c. 2 Vent. 362. Fa | 
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8 Carter againſt Crawly. 


A. died Inteſtate, having neither Wife nor Child, 
Father nor Mother, but his next of Kin were two 
Aunts, whereof one died before A. and Adninifty- 
tion was granted to Ann, ſurviving Aunt ot A ; the 
Queſtion was upon the Statute of 22, 23 Car. 2. cad. 
for ſetling Intettates Eſtates ( which is to be expou 
ded by the Judges of the Common Law) whether 
a Prohibition lyes, becauſe the Spiritual Judge hat 


SSF FFS t22swo 


granted Diſtribution of the Surpluſage of the 7 be m 
al Eſtate of A. to the Children of his deceaſed fun Chatt 
as repreſenting her; and by two Eminent Judges it * a 


the Spiritual Court, it was ſaid to be the conſta 
practice of their Court, to reject all Repreſentatic 
of Collaterals, except Children of Inteſtates, Bre 


3} thers and Siſters, Raymond 502. And by North Chi lere. 
How Repre- Juſtice, the Words in that Statute , Provided t ti 
ſentatives in i 


there be no Repreſentations among Collateral. aft 
— n Brot bers and 22 Children, Sa be expound 


and how far to be meant of Children, to the Brothers and N by 
do extend. ſters of the Inteſtate only, and not to Children — 
4 Brothers and Siſters of remoter Collateral Kindred il, 
the Inteſtate, Raymond 502. And the 10th. . ih 

1681, Wiſeman, Exton, Lind, Moſtr: e: 

Trumball, all Doctors of the Civil Law, Certil the + 

to the Lord Chief Juſtice North, That as Di a 

tion of Inteſtates Eſtates a Collaterals, the bod, 

vil Law, and the practice of the Eccleſiaſtical Co n. 

hath conſtantly obſeryed theſe two Rules; Firſt, . vt 
Repreſentation hath place only as to — ind 


Gier „d Secondly, if there be no ſuch, then 
(ee Collaterals next of Kin to the Inteſtate ( 'whe- 
d one or more) are to have Diſtribution only, 
„Lund 506. 
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Reſched in_Smueb's Cale, That the Intifiates ae 
Brother of the half Blood, ſhall have equal Diſtribu- a 1 
tion of the Surpluſage of the perſonal Eſtate, with Blood to "1 


the Inteſtates Brother of the whoſe Blood, after 9. dy 


by Advice of ſeveral Judges, Decreed, that upon the 


fates, his half Blood ſhould have equal ſhare with 
thoſe of his whole Blood, being his Kindred in the 
lane Degree or repreſentation, Vent. 2. 317. 

Upon Demurrer in an Attachment on a Prohibi- 
ton, it was Reſolved, That equal Diſtribution (hall 
be made of the Surpluſage of Inteſtate's Goods and 
Chattles, to Brothers, Siſters, and. other his Kin- 
red of the half Blood to the Inteſtate, with the 
like Kindred of his whole Blood, to be recovered 
wainſt the Adminifirator in the Spiritual Court; E 
the Statute of 22, 23 Car. 2. cap. £1. hath not Stat 


lation was granted, Jen p. 93. See Cro. Elix. 
2 Stiles Rep. 747 
One dies leaving l as by bis fun Wite three Sons, 
u by his ſecond 1. two Daughters 3 one of the 
* dies unmarried without Iſſue, and without a 
Will, and his elder Brother Adminiſtred, the Ordi- 
ay hal compel Diſtribution to be made of the Sur- 
ige of the | Eſtate of the Brother that died 
the Siſters of his half Blood, as well as to his Bio- 
$ and Siſters (if he had any) of the whole 
2 for they are all a kin to the Brother that di- 
In equal Degree, with the Brothers or Siſters of 
t whole Blood, and a Prohibition being moved 
"yg ſuch Diſtribution to the half Bl, 8 er 


dutute giving Diſtribution oſ Inteſtates perſonal E- 


Debts and Legacies paid, Vent. 323. | hol the 
Upon an r ofL col the Lords NING 


ou. 
end the Cannon Law in this point, and a Con- 11 
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CHAP: XVIL- * 
Of ' Devaſtayic. | 


| What „ ſhall yr to * Wen Eu, 
Funerals.. Miforderly Payments. ow 
legal dic ag a any Dobe. By pain Uſer 
is tbe Hu 
dd . acts. 8 4 Devaſtavit muff 
be returned by reaſon of Demurrer. C. Executor 
till B. comes to 21. then B. to be Executor. C. 
proves the Will and vat. Reonedy. VVhere if 
Executor pleads not 4 vw, its Devaſta- 
vit. Sheriff returns Elongavit the Goods of the 
2 yet goood. Devaſtavit returned again Wl © 
Baron and Feme Executrix. VVbar Execation , A 
4 Devaſtavit, Stat. 30. Car. 2. cap. Of Exe- be py 
\ cutors waſting the Goods of the firſt Teſtator char 1 
gable as the firſt Exeouror ſhould bawe been. Spe 
cial bail on the Plaintiff ſurmiſe of 4 Devaſtavit. 


Caſe of a Devaſtavit in Chancery and Lepatee re- by 
funding. How the Common Lew — the bY 
30 Car. 2. Plea to a Scire facias, or 4 Dee "ap 
that the Sheriff levied the Money on the bf % 7 ( 
facias. Wheve its ſafer to plead Plene | - 


vit, than Non Devaſtavit. Debt " ayen fl 
Plaintiffs Averment of a Devaſtavit in the I 
claration. If upon Plene Adminiſtravit there gf 
pears to be a Devaſtavit, he Fury inp the Se 4 
ſets. VVhen Goods are waſted, 

3s to proceed. A ſhorter vemedy "than 
on, Stat. 30 Car. 2. c. 7. VV here fp. 
ſonal wrong and dies with the perſon. The W 
£ the Mife, the waſt of the Elben, where t 
- ſurviving Baron or Fee ſhall be charged. TheV 
valtavit not to be Traverſed. W 
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Aſt may be committed by ſelling or conſu- So 


W ming the Teſtator s Goods, leaying debts 
a N 


By beliowing more upon the Funerals than is meet Ertiavu zen Ml 
be his Degree 5 by: uot obſerving the method and — 3 = 
order of. payment of Debt at ſupra, when he Pere = 
Legacies in Money, or Aſſents to Legacies before che def e ß MM 
ling of the Teſtators Goods at an undervalue if by 

Covin but if upon a judgment the Sheriff ſeil chem By underſel. = 
x undervalue, this is o Dewaſtevir in the Ene tf, g ll. 


or. "7 R * 
By illegal diſcharging any Debts or Duties, as by By illegal dif-. 
Fring up the Bond on payment of Principal or 27 Be Wo a = 
kaling it, Cr. Car. 491. + Debr. " 
A releaſe. by Executor at full age upon Receipt of 
he principal Money and Intereſt, (hall be Aſſets on- 
bor the Principal and Intereſt received, and ſhall 
ut be a De uaſt avit few the Reſidue, becauſe he did 


hh in good: Ganfcience he ought to dw. 
e en e, ; 
By releaſing Treſpaſs,” 5 Rep. Rufes Caſe, 4 


Executors of the Obligor pay an Uſurious Bond, gy paving UL. 
Wer Czeditors may ſhew it and make a Devaſtevit be; Bonds = 
it, Hab. p. 167. Brownl: 33. | | | 

Uthe Executor allow a Wit, or ſuffer a Judg- 
ſent to be had againſt him upon a Writ which is 
able, it ſhall be returned as a Devaſtavit, 10 E. 


05. us © 

| the Executot pay a Debt, the Teſtator owed by Paying Debt 
N, payable at a day to come, before a Debt he on Bond pay- 

d by Bond forfeited, where the Money was pay- Ole alrea y wo © 
peer pal, it is a Devaſtawitz charging the * — 5 * 
Rutor for ſo much as for his proper Debt il he want feited. A 
arts Brownl, Exec. 80. ww * „ 

5 . A Ft 

Two 


292.  * « The Lam of Ererntas, 
+ Two Judg- - Two ſeveral Judgments are againſt an Execute 


5 8 for the Teſiator's debt, if he voluntarily pay the 


voluntarily. 


ter firſt, it is a Devaſtavit, Brownl, Exet. 0g. 
5 H 2. 22. ö. but if he that hath the later Judg 
ment firſt obtain Execution of the Teſtator's Goods 
he ſhall be firſt ſatisfied, ibid. | 
A. ows B. 201. by Bond, K. a Ferhe ſole Execu- 
trix of B. marries A. his Debtor, if a Creditor of B. 
by Bond ſue A. and his Wife as Executrix of B. the 
20 l. owing by A. to B. ſhall be Aſſets in their hands, 
and Judgment ſhall be againſt them, for it is a De 
vaſtavit in Law by ſuch Marriage; but its neither a 
Devaſtavit nor Aﬀets, if A. die before any Suit # 
gainſt him and his Wife by the Creditor of Bl 
1 Leon 448. | | 
A married Wife being an Executrix or Admin 
ſtratrix of a Stranger, can do no Act alone which 
would amount to a Devaſtavit, whereby ſhe might 
prejudice her Husband, 2 H. 7. 15. 21 H. 7. 29. 
Co. 10. 47. and if the Husband ſell any thing, his 
Wife hath as anothers Executrix or Adminiſtratrix, 
it is a Devaſta vit in him, charging him as for his 
proper Debt due to the value, Co. L. 46. Dy. 7: 39. 
H. 6. 27. during her life and after her in the 
Spiritual Court, Rolls. 919. and at Common Lay 
alſo, if a Judgment upon ſuch his Devaſtavit had 
been againſt him and his Wife, Dy. 210. 1 Sid: 
335- If an Infant Executor or Adminiſtrator of J. $ 
after his Age of 17 before his Age of 21 releaſe 
debt due to J. S. without Receipt of ſatisfaction, it 
is void, and ſo is any other Act of ſuch Infant agait 
the Office of an Executor or Adminiſtrator to his pr 
judice, as paying debts before Legacies; or thelik 
becauſe they would be a Devaſtavit, Co. J. 27. 
Executors or Adminiſtrators, though of full Ag. 
ſhall not be charged with any Execution againſt them 
except for Coſt, with more than the value of 


Goods of the deceaſed, unleſs by his De vaſtavit, ; 
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by his falſe plea ( of ne unque Executor, or of a te- 
rceaſe made to himſelf by the Plaintiff ) which is 
found againſt him, Hub. 269. 2 E. 4. 4. Rolls 930. 
933+ 1 Sid. 397. 412. | | 

If A. have a Judgment againſt B. Executor of C. 
for a Debt owing by C. to be levied of the Goods of 
C. and A. after brings an Action of Debt againſt B. 
8 Executor of C. upon that Judgment in the Debec 
nd Detinet, averring that D. after the death of C. 
hath waſted Goods of C. to the value of the Debt 
wovered 3 this being proved, Ap ſhall have Judg- 
nent againſt B. to the value by him waſted as tor his 
woper Debt, and for the damages alſo, tho? there was 
v Execution ſued out to levy the Debt recovered of 

& Teltator's Coods, and by conſequence, no return 
at there were no Goods of the Teſtators, nor of a- 
q Devaſtavit made of them by the Executor, 
Sid. 398. Co. 5. 32. 

4. a bare Executor of B. and not Reſiduary Le- 
dre alſo, by Act executed in his life, gives, grants, 
aipoſeth of a Leaſe for years, he hath as Executor 

B, he having no other Aſſets, this is good, but 
Devaſtavit in A. charging him as for his pro- 
Lebt to the Creditors of B. but if 4. had devi- 
ich Leaſe by his Will, it were void, for it muft 
bthe Executor of A. to perform the Will of B. 
A. had died making no Executor, nor havin 
ped of it by Act executed it, muſt go to the Ad- 

ator of the Goods of B. not ad miniſtred by 
An. 525, | 
Inn action of Debt be brought againſt an Exe- 

| for a Debt owing by the Teſtator, and the 
or demurr to the Declaration, and Judgment is 
be Plaintiff to levy the Debt of the Teſtator's 
and Execution is Awarded accordingly, the 
| upon view of the Copy of the Judgment, 
&turn that the Executor hath waſted the Te- 
Goods to the value of the Debt, for the De- 
O murrer 
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murrer is in Law a Confeſſion that he had Aﬀet, 
and upon ſuch return, the Plaintiff ſhall have Judg, 
ment to recover the Debt of the Executor*s own 
and thereupon the Plaintiff may have preſently Exe. 
cution againſt the Executor's Body, or an Elegit of 
the Molety of his Lands, or againſt his own Goods 
at the Plaintiff's Election, as if it were at firſt the 
Executor's proper Debt, Cro, Elix. 102. So if an 
Executor pleads. fully Adminiſtred, and Aſſetz ar 
ſoumd by Verdict, and Judgment, and Execution, 
de honis Teſtatoris.z The Sheriff having fight of the 
Copy of the Judgment, muſt return a Devaſtauit 
actordingly 3 and thereupon Judgment and Executi- 
on, as before mentioned ſhall be againſt the Exec 

tor as for his own Debt, ibid. 
A. makes B. an Infant his Executor, and makes 


194 


C. Executor C. alſo his Executor, until B. come to the Ageof 214 
tin B. coreto 4, dies, C. proves the Will, and waſts the Goods 


21. then B. 


Executor, C. of A. and then B. comes to the age of 21. Any Cr 


1 the ditor of A. may after bring an Action of Debt againſk 
Will and waſts C. as Executor of A. generally, and if C. plead the 


ſpecial matter, and that he delivered all the Good 
; of A. to B. after he came to his Age of 21. 


Plaintiff may reply, that C. during his Eacecutorſhp 


and before B. came to that Age, waſted the 00! 
5 of A. to the value of the Debt ſued for, and this wil 
maintain fuch general Action, and fo the Doubt it 

Hob. 266, is reſolved. 
If Executor It is a Devaſtavit (to the value) where an Ex 
pleads not a cutor ſuffers Judgment and Execution to paß again 


Judgment its him in an Action of Debt on the Teſtator's Bond 


aſtav it. when he might have pleaded a Judgment againſ 
Teſtator, or againſt the Executor for the Teſtator 
Debt unſatisfied in bar of that Action, and that 
had not Aſſets ultra, Dy. 6. Eliz. 
. being an Executor or Adminiſtrator, wa 
Goods of the deceaſed, and dies, his Executor c 
Adminiſtrator is not liable to any Adtion for it, . 
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cauk the Deaf avit is a perſonal wrong by VV. 


by which is nat puniſhable at Law after his death, but 

x, Wl now the Law is altered by Statute, Ral/s 2. 25g. 

xe. WH The Sheriff returns upon an Execution againſt an Sheriff returns 
ta Exccutor de bois Teftatoris, that the Executor E- Elongavit the 
ob lgevit the Teſtators Goods to the value of the $2965 of we 
the „this is as good as if he had returned that the ; 

an WM Exccutor De vaſtapit, 1 Sid. 307. 

are It is a Devaſtavit in the Executor or Adminiſtra- 

ion, tur of F. S. to pay a Debt J. S. owed by Recogni- 

'the WY 2ance or Statute, before a Debt he owed by Judg- 


ment againſt him, though the Judgment be obtain- 
cd long after ſuch R or Statute, Co. 4. Debenture 
Sadler's Company 60. So it is if the Executor or tagen by the 
Adminiltxator of F. S. releaſe a Debt due to J. S. Teſtator in the 
i they have not Aſſets belides to ſatisfie the Creditors Name of W. 
of J. S. And yet it was adjudged, that where the and the Exe- 
Queen owed 100 J. to J. S. the Teſtator who took Wer Procures 
Debenturr for it in the Name of T. V. and the Exe- det his Deben« 
cutor of F. S. procuxed T. V. to releaſe and ſurrender ture, and the 
lis Debenture, and the Executor of F. S. took a Executor took 
new Debenture to the Executor himſelf, that this i fafeif ic, 0 
wa no Devaſtavit, as it would have been if the Devaſtavit. 
firſt Debenture had been taken in the Teſtator's own 
Name, and had been ſurrendred by his Executor, 
LE. | 

An Executor of full Age received 52 J. beir the Releaſe for 
Principal and Interefi — upon a Bond 5 Principal and 
made to the Teſtator, the 52 J. ſhall be Aſſets, and _ * 
t & no Devaſtavit for the Reſidue, though he 
rieaed that Bond, becauſe he was corpellable in 
Crancay to have taken the 521. but if the Executor 
h relealing had been above 17 years of Age, and un- 
& 21, he receiving but the 524. ſuch Releaſe 
would have been void to barr his Action of Debt on 
lat Bond, for being under 21 years of Age, he ought 
o have received the Penalty, Cro. Car. 352» 


O a A. l. 
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1% » The Law of Exetutos, 
©, fl. libels in the Spiritual Court againſt B. Adm 
niſtrator of C. who was Executor of D. which D. 
by his Will gave unto A. a Legacy of 40 J. and that c. 
bad Aſſets to pay all Debts and Legacies of D. al 
which C. waſted in his life-time 3 and C. left ſuffici. 
ent Aﬀets at his Death, which B. his Adminiftrator 
enjoys. And by two Judges againſt one, a Prohi- 
bition lies in this caſe, becauſe at Common Law this 
is a perſonal wrong in the Executor that ſo waſted, 
for which no Action lies againſt his Adminiſtrator or 
Executor, but dies with his Perſon, 2 Rolls 299. 
It is no Devaſtavit where the Executor or Ad- 
miniſtrator of F. S. pays a Debt of an inferior Na- 
ture to a Bond which J. S. owed before a Debt, 
he owed by Bond, where no Suit is brought againſt 
the Executor or Adminiſtrator on ſuch Bond; butif 
a Suit be againſt them on the Bond, and they having 
notice thereof pay another Bond made by 4 8. 
that is not before put in Suit, or any other Debt of 
F. S. of inferior Nature, it is a Devoſtavit for 
what is ſo illegally paid, charging the Executor or 
Adminiſtrator of J. S. to the value waſted, 3 H. 
6.3. 2 H. 4.21. b. 22. ſor in Debt againſt A. Exe- 
cutor of B. upon the Bond of B. he may plead he 
had fully Adminiſtred before he had notice of the 
Plaintiff's Suit, and it is good Evidence that he paic 
to V. N. a Debt due to him on the Teſtator's ſim 
ple contract, before that Suit, Vaughan 94, 95. | 
is a Devaſtavit if an Executor pay a latter Judg 
ment before a former ib. Cro. Elix. 734. 
A. ſues B. Executor of C. on the Bond of B. 
after N. ſues B. on a Bond of C. made to N. if th 
Executor, before N. hath obtained Judgment in hi 
_—_ oe on Action, pay the Debt due to N. it is a Devafavi 
is brought to fax ſo much ( as to A.) for after A. had firſt broug 
be paid before his Action, his Bond was to be paid before othe 
other Bond. Bonds made by the Teſtator, Vaughan 94, 95- 
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n Adminiſtrators, 1 7 
A. owes to B. 5 J. by Bond, 4: dies Inteſtate the 3 
* Ordinary ſequeſters Goods of 4. worth 51. B. ſues _ 
the Ordinary on the Bond of 4. if the Ordinary af- Co 
C. ter he hath notice of ſuch Suit voluntarily diſpoſeth, 1 
all or adminiſters any part of thoſe Goods, it is a Deva- 
d. favit to the value, for he ought to have paid B. 
or WL firſt who firit brought his Action, Dy. 232. The 
i fame Law is, if an Executor pay a Debt due from 


i. 
his the Teſtator by Bond, after he hath Notice, that an 
d, WH Original Writ is ſued out againſt him by another 
or WW Creditor of the Teſtator by Bond, Moor 877. 


It is a Devaſtavit if the Executor pay a Debt ow- 2 
d- ing by the Tettator recovered by Judgment againſt 1 
lx WH the Executor, before a Debt due by Judgment a- — q 


be, WI gainli the Teſtator himſelf, becauſe the Executor might 
alt dave pleaded that firſt Judgment in bar of the latter 
tif Action againſt the Executor, and ſo have prevented 
ing WW ch latter Judgment againſt the Executor, Cro. Elix. 
6, 774: 822. ſee Dy. 119. | 9 
of Execution is Awarded againſt Husband and Wife, Devaſtavit re- 
ſhe being a ſtranger Executrix, after a Devaſtavit turned againſt 
returned againſt them, the firſt of them that dies, OW 8 5 
and his or her Executor or Adminiſtrator is dilchar- trix the charge 
ged, and the charge lies, only on the Survivor of them, lies only n 
and his or her Executor or Adminiſtrator, 1 Sid. the Survivor. 
7. 467. 
he Teſtator owes a Debt to the King upon Re- 
cord, or to a Subject by Judgment, if after the Exc - 
ator ſuffer a Judgment to be had in any Action a- 
pin him for the Teſtator's Debt, and the ſame is 
fied upon the Execution, this is a Devaſtav:r, 
charging him as for his own Debt to the value, to 
ſuch former Debt to the King or Subject, for the 
Executor might have pleaded that he had not Aﬀets, 
except Goods to a certain value, chargable to ſatis- 
he the ſame ſo recovered in the Teſtator's life, 21 E. 
4.21. 6. | 


Q 3 Execution 


E rution is Awarded againſt me as Executor © 
Adminiſtrator of my own Goods, upon a Devafa- 
vit returned to be made by me; the Plaintiff need 
not take out Execution firſt againſt my Goods, but 
he may preſently ſue a Capias ad Satisfatt; or 
an Elegit againſt me at his Election; for by ſuch De- 
vaſtavit and judgment thereupon I am after charg 
able, as if the value waſted had been recovered againſt 
me for my proper Debt, Leon 2. 188. Hub. 269. 

5n Devaſtavit. En Executor or Adminiſtrator ſhall be charged a 
xecution pre- for his proper Debt, to the value of ſuch Debts as he 
ſently againſt voluntarily pays, not in legal order without compul- 
the Executors ſion of Law to fatishe other "Creditors, the Debts 
proper Goods, owing by the Teftator which ought to have been 
firſt paid, Co. 5. 28 b. | 
cutor ofan A. Executor of B. Executor of C. was ſued in 
Hiecutor Debt upon the Bond of C. and A. pleaded he had no 
Saison Goods of C. in bis hands; the Plaintiff replied, tha 
Frſt Teſtator, B. had waſted the Goods of C. to the value of the 
| .. Eharfableas Debt ſued for, the Defendant rejoined to iſſue, and 
dhe firſt Ex- the Plaintiff had a Verdict and Judgment, which 
| r was after Reverit, becauſe it was a perſonal wrong in 
Stat. 30 Car. B. the firſt Executor, for which his Executor is not 
. tap. | chargable at Common Law, Vent. 92. ſee the Stat. 
ee, of 30 Car. 2.c. which makes the Executor of an 
Executor that waſted the Goods of the fiſt Teſta: 
tor in the life of the firſt Executor, if the laſt Exe- 
cutor have Aﬀets from the firſt Executor to be charg- 
able in ſuch manner as the firſt Executor would have 
been if he were living. 
Special Bail on The Court would not agree that an Executor 
fie ee ſhould be held to ſpecial Bail in an Action of Debt, 
urmiſe of a gpainſt him in the Debet and Detinet, upon the Plain- 
Pevativit. tiffs ſurmiſe of a Devaſtwvit, Vent. 338, 353. 
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Bathwſfs 


| ond Anilulrotors, '* 3 as; 1! 
* „ e bay 1 
ut mh; 4, bb 2 1 
or After the Statute of 30 Car. 2. which chargeth an : 
)- WH Executor of an Executor, if the laſt  Exeeutor- have 
g. WI ailets from the firſt Executor, for waſling of ghe-fielt 
alt Wl Tcliator's Goods, wiz. in 2 Fac. 2. Banco A. 

declares in Debt againſt B. as Executor of 7 S. who 
uv Executor of M. P. ſhewing that A, the Plain- 
he tiff had obtained a Judgment againſt J. S. as Exe- 
l. cutor of . P. for 50 J. and that aſterwatd F. S. - 
xs vaſted of the Goods of . P. to the value of 300, and 
en chen F. S. made the Defendant his Execycar and "= 
h died, leaving Aſſets above 50 J. to the Pefendant ; = 
in WI nd neither J. S. nor the Defendant, haue not paid ( 
no Wl the 50 1. And it was Reſolved by the Court, that 
at Wh the Defendant might ( for 50 J, debt dus 6 him pr 2M 
he BY bm J. S. on a ſimple Contract) retain, Cigods of f "Dake - 
1d 1. S. of that value, to fatisfic himſelf beſore the ded on Tine. s 
ch Debt grounded upon ſuch Dewvefavirby; J, &. and vaſtavit. } 
in de Defendant might either plead ſuch Rietaings Fo 
ot Wl cally, or give it in Evidence upon his-general Plea Saas: + 
t. of fully Adminiſtred, Vent. 2. 45. F 41 i | 
an 
4 | 
ve A. Executor of B. waſted. che pexſonal Eſtate of 


ers of his own Goods te Hall, and made F. Sen 


', . his Excecator, and A. died, and after Lale a Rs 
. Cerditor oi B. the ſuſt Tefiator exhibited his Bill in 


Chancery aginſt V. Execntor of A. to accunt ſor 5. 

what A. had waſted 3 2 which Bill, ul 2 nk 70 

bs the ſame . in Chancery far that Legacy given Chancery, and 

b HJ] by A. and . aſſented to that Legacy, and e 

dinered . the ac- ling. 
- 


count 


The-Law'of -Exeentozs, | 

IF. given in to Lake's Bill, it appeared 
G _ the Goods of B. to ſuch a poem lic 
and Lake brought a new Bill in Chancery a. l 
nit Hill, and VV. the Executor of A. to make Wl She 
ill refund his Legacy, and pay the value to Lab: Goc 
which was Decreed fo that a Legatee ſhall not on- nf 
Iy refund againſt another Legatee, but alſo againk Ml tur 
/ the firſt' Teſtator's Creditor that could charge an Ml tor! 
FBxecutom Exccutor only in Equity, viz. upon a Wl per 
waſting by the firſt Executor before the Statute of I dict 
30 Car. 2. cap But if an Executor pays a Debt due I nf 
to me on the Teſtator's ſimple Contract, I ſhall not 503 
refund to the Teſtator's Creditor, whole debt is of F, 
a hy Nature, Ven 2. 360. C. 
bte, The principal Caſe was fo Necreed i in re- 

ſpec due een Executoriwavitiſolvent, -\ 7 

Note, That before that Statute of 30 Car. 2. cap. 
T7 had bwed 50 J. td me by Bond, and he died, 
"and" B his Executor walls the Goods of 4. wort 
50 01. and then B. dies, leaving Goods of his own of 
that value to C. his Executor, theſe were Aſſets in 
- Equiy in C. to ſatisfie my debt if I ſued C. in Chan 
_ «cery, alchough they were not Aſſets in Law, beforc 

that Statute, as appears, Vent. 292 : 


EZ 
* 


If Scire facias iſſue againſt an Executor, to ſbew 
f cauſe Execution ſhould not be againſt him c 
When E . his own (upon the Sheriff —— 
vaſtavit re- feu vf upon an Encueſt by Jury, that the Exe 
turned againſt had waſted the I eſtator's Goods ) and Exec 


him, andExe- two Nibils returned is Awarded againſt dhe 
| cr hal ea or as for his proper Debt upon his default, 


Audita © the — be, that he hath not ſo waſted, he may be 
Quierela or relieved by Audita Querela, not ſo if be rned 
pot. Srcire facias and appears, and Execution is * 
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ded againſt him of his proper Goods upon his N!“ 

li to the Scire facias, Cro. Car. 528. 18. 
Upon a Fieri facias againſt an Executor, the Plead to a Sci- 

Sheriff levies the Condemnation of the Teliator's 10 ; 

Goods, but returns not the Writ; and a ſecond Fe- chat che She- 

n facias iſſues, and hereupon a Devaſtavit is re riff levied the 

turned, and a Scire facias goes againſt the Execu- money on the 

tor to ſhew why Execution ſhould not be of his pro- — Scire Fa- 

per Goods 3 the Executor appearing thereupon may 

diſcharge himſelf by pleading in Bar, that the She- 

riff levied the Moneys on the firſt Fieri facias, Rolls 


* had a Judgment againſt B. Adminiſtrator of 
c. and upon a Fieri facias de bonis Inteſtati, the 
Sheriff returned Nulla Bona, and after a ſpecial 
Writ of Fier Facias iſſued, and by Jury to inquire if 
B. had waſted any Goods of C. and of Scire Facias 
tb B. upon ſuch Inquiſition, it was returned 
that B. had no Goods of C. and an Inquiſition was 
returned whereby it was found that B. had waſted 
Goods of C. to the value of the Plaintiffs debt, and 
that the Sheriff Scire Fecit to B. upon this B. ap- Where its 
ated, and A. prayed” Execution of the proper Pfer to plead 
Goods of B. to the value wafted. It was held that * ah 
. might well plead Plene Adminiſtravit, for it is Non Devaſtas 
ungerous to plead Nom Devaſtavit, Stiles 56. vit. 
Burrel had Judgment in Banco in debt for 2001. - 
vanſt Bennet, Bennet died Inteſtate, Burrel ſued 
dere Facias againſt Richmond, and his Wife Admi- 
ulratrix of Bennet, and had Judgment to have 
Hecution of the Goods of Bennet; after which 
labmond and his Wife waſt the Goods of Bennet to 
be value of 80 J. and Burrel brings an Action of 
& for 80 J. againſt Richmond and his Wie in the | 
ent and Detinent, ſetting forth all this matter in 1 
2 and the Deſendants pleaded Nil vo 


VP 
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Reſolved 


120 Chpe Tun ot Executors, 
Debt lies upon Reſolved by the Court, that this Action well lies 


ra y t * 
a eee upon the Plaintiff's Averment of ſuch avi in 


 Devaſtavir in his Declaration ( after ſuch Judgment firſt de 
his Declarati- bonis Inteſtati ) for there is Debitum ex dilifte 3 
ON. well as ex Contractu, and that plea of Nil debent was 
| good to this Action, which is grounded on matter 
of Fact, mixt with matter of Record, and ſo tris 
ble by Jury. But a Creditor before he hath ] 
ment againſt an Executor of the Teftator's Goods, 
Deber and De- cannot ſue the Executor in the Dehet and Detinet, 
tinet. although it be aver'd that the Executor Devaſtevi, 
Carter's Rep. 2. 213. and fo is Ent's Caſe, Vow, 
315. 321. a 53 
Norden ſued Scire Eacias againſt A. as Admini- 
ſtrator of B. ſor 800 J. debt due to Norden upon a Ne 
cognizance, acknowledged. by B. before Judge Kee 
lung, upon which an Inquiſuion was returned, that 
SpecialVerdi&t A. had waſted Goods of H. to the value of the debt, 
joy _—_ A. appeared, and pleaded that he had not waſidd a 
Sine ang by the Inquiſition is ſuppoſed, and this ifſue being 
Inquiſition re- tried, a ſpecial Verdict found that A. had wakied 
turned that he Goods of B. to the value of 2201.and that one Hee 
_ _ before the Adminiſtration was granted to A. had t: 
before Admi- ken into his Hands Goods of B. to the value of 600 
niſtrationgran- for whiclr A. ( after Adminiſtration granted to him 
ted, and rakes had Agreed with Hope, and Hope by Articles of A 
_ _— greement ſcaled, had ſecured that 600 J. to A. anc 
the Admini- Prayed Advice of the Court, whether A. had walie 
ſtrator agrees this 600 L. And it was Reſolved by the Court, th 
with H. and this was a Deweſtavit of the 600 l. by A. for it i 
ſecured the equal as if he had ſold thoſe Goods to Hope, a 
a Devaſtavit. Norden had Judgment for the $00 J. againſt 4. of! 
own Goods, Jones 89. Yelw.-10. 
If on Plene If upon a Plene ni{travit it appear the 
Adminiſtravit hath been a Deveſtavit, the Jury mult find the L 
—_ Ahern  fedant hath Aﬀets, and not a Devaſtation, for un 
Navit the Jury muſt come in by the Sheriff's return upon the Fiz 
_ find Al- Factias. W 
ets. | 
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1 Teſtatoris, and the Goods are waſied; the are waſted 
"= enquire by Inqueſt, but upon — 70 — the She- 
aa the Sheriff returns Nalla Bona, the Phintiff dt. 
may have a ſpecial Writ of Feri Facias, vit. that te 
Sheriff levied the debt de Sonis Teſtatorir, and j fd 
anſtare poterit, that the Executors have waſted, then 
hi bonis propriis, 5 Co. 32. Petifer”s Cale, and this 
whether it be by Jury found Aſſets, or upon Nibil 
dit. | | % 

Adion in the Debet and Detinet lies againſt Exe- 
ators, ſuggeſting in the Declaration, that he hath 
waſied the Goods after the firſt Judgment (without 
ini» ay return of the Sheriff ) and need not go the tedi- u whey 

os way by Inquiſition, vid. the manner of decla- Tien, 7 
ing; and the waft in ſach Action may be firongly 
mverſed, Sid. p. 397- HMbeatiy and Lane, and the 
— _ * | / 
ent is given againſt tor upon demur- Sheri 

i, 2nd Execution 4 — — 
wn Nulla haber bona Teſtaoris, but is to return vaſtavit if the 
1 Devaſtavit ; for Per Curiam he hath charged — 
3 his -own Plea, Cy. Eliz. 302, 


by the Statute, 30 Car. a. cap. 7. Executors 
Im Executor by right or wrong, or of any Ad- 
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chargeth him. 
Stubbs felf - his 


own plea. 


perſonal wrong dying wich his 
* Rolls 920. ſed Quaere the Stature Inde. | 


Deke 


When Judg@ent is given againſt Eeoutors ds be- When Goods © 
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turned Nulls Bona, &cc. of the Inteftate hereup- 
Baron and Feme, with a clauſe in the Writ; | 


Waſt of the 


: band, had Goods of the value of 100 J. of the! 
ſt 7 n- 
_ 8 teſtates, and had waſted them during her Widow- 


band. 


A Man takes 
Executrix to 
Wife who 


Where the 
ſurviving Ba- 
ron or Feme 


thall be charg- ſhall be charged; but if the Recovery be not 


The Law of Erxecutows, 
Debt againſt Baron and Feme Adminiſiratrix cf 
her former Husband, judgment being given + 
gainſt them upon a Pieri Fiat, the Sheriff n- 


on, another Feri Facias was Awarded againſ 


Conſt are Poterit, &c. as in Petifer's Caſe, 5 Cy. 
and the Sheriff returned Null Bona Inteſtati, but 
that the Feme being Adminiſtratrix of her firſt Hus 


hood, and the Husband had not waſted any of them, 
Per Curiam, this is a devaſtation in both, and the 
return of the Inquiſition good enough, Cr. Car. 603. 
King and Hilton. | | | 

It was a Note in Stubb's Caſe, Cr. Elix. 102. if 
Judgment be given againſt an Executor upon de 
murrer, and Execution be Awarded, the Sheriff can 
not return Nulla habet Bona Teſtatoris, but is tt 
return a Devaſtavit, as if it had been found again 
the Executor by Verdict; for Per Curiam, he hat 
charged himſelf by his own Plea, if it appear tha 
the Defendant hath Aſſets of his own ſhewing, 
Sheriff if he cannot levy the Goods may retum 
Devaſtevit, 1 Brownl, 116. Morgan and Such- 

If a Man take Executrix to Wife, who walts t 
Goods, it is a Devaſtavit in the Wife; for it wi 
her ſolly to take ſuch an Husband as would make 
Devaſtavit | 

If there be a recovery againſt Baron and Fen 
upon a Devaſtavit, if the Baron ſurvive the Wil 
he ſhall be charged, and if the Wife ſurvive, 


gainſt Baron and Feme in the life of the Wige, 
the dies, the Baron ſhall not be charged, Cr. C 
519. 


Pl 
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and Adminiſtratops, | 205 


2 | 
le- 
inſt 


F Scire facias againſt an Executor on a Devaſtavit 

CY returned againſt him, he pleaded that he had no 
but WY Aſſets at the time of the iſſuing of the Scire facias 
los. WY © 4b/que hoc Quod Dewaſtavit, &c. the Court re- 

I. {ved that this was a bad Traverſe, for the Devaſta- Traverſe the 
ww. WM tit is but Inducement, and the ſubſtance is, whether Devaſtavit. 
em te Executor had Aﬀets at the time of the firſt Acti- 
on brought againſt the Adminiſtrator, upon which 
Action judgment was had againſt the Executor to 


kvy the Plaintift*s debt of the Teſtator's Goods, : | 
Hardr. 70. | 
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Grants by Erecutors, and to Executors. 


% Grant Omnia Bona & Catalla to what it ſhall er 
c | tend. Teſtator deviſeth that bis 2 ſhall 
ant Copies of Copy: bald Eſtates operatur 
ecutor 72 the Goods before the Plaimiiff gets 
Judgment. Adminiſtrators are within the ln. 
tent of a grant, though Executors are only named, 
Grant 4", Poſpbiliry Of a Choſe in Aion. Of 
Grants by one Executor. Agminiſtrator on Con- 
dition ſells the Goods. Remainder limited to Exe 


cutors. Good 'Caſes of Grants as to Poſſibilities, 
Surrenders of Leaſes. & 


Husband of IF Adminiſtratrix takes Husband, and the Husband 
rhe Admini- I grants Omnia bona & catalla ſus, and it is ex- 
cont daz prelt in the deed, that he gives an Horſe in the name 
& caralla Ius. Of ſeiſin of the 'Goods, which Horſe is parcel of 
the Goods of the inteſtate, as it was found by ſpeci- 
all Verdict, the Goods of the Inteſtate ſhall pals by 

this grant, 2 Rolls Abr. 58. 
Teſtator devi- One ſeiſed of a Mannor in Fee, may by his Wil in 
ſerh that his Writing, deviſe that his Executors ſhall grant Cc 
Executor ſhall pies according to the cuſtom of the manner of Copy 
pant wield hold Eſtates for pay yment of his debts; and 
1 " grants made by the Executors (though they have 
no Eſtate in the Mannor ) to pay thoſe debts a 
good, and bind the Lord's Heir, 1 Inf. 58. l. 
The Sale by an Executor of Goods, Chattles ane 
Leaſes for years of the Teſtator is good, though 
Executor die without proving the Teſtator's Will. 
It I deviſe all my Goods, or of any others pol 
(ing, to V/V. this paſſeth a leaſe or 
mine to V. his Executors and Adminilirators 
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but if I grant all wy Goods, this will not paſs ſuch 

Laſe, 13 H. 7. Kelw. 35. | 
A. is Executor of B. if A; by the Name e Execu- 3: bY the | 
tor of B. grants all che Goods of A. this paſſeth Not cutor grants ; 

only his own Goods, but alſo ſuch Goods as he hath all bis Goods, A 
2 Execator in right of B. not ſo if he is not named ho far it thall - 
Executor in ſuch grant, for then ic pafſeth all his tend. 

own Gods only. 

An Executor is ſued for the Teſtator's debr, if he Executor ſells 
after ſell the Teftator's' Goods before the Plaintiff gets the goods be- 
Jodgment, they are not liable to the Plaintiff"sExe- i9re the Plain- 
ution upon his obtaining Judgment after ſuch Sale, mei. 
but the Executors own Goods are liable for the va- 
he, Rolls 893. a 

A. grants or leaſeth Land to B. for 80 years if B. Adminiſtra- 
live fo long, and if B. die within the Term, that tors within 

then immediately after his death, the Land ſhall re- Gef intent of a 
main to his Executors and A ſſigus tor 2 1 years ; B. gyoon.on an 
thes Inteſtate, his Adminiſtrator ſhall hold the Land only named. 
for thoſe 21 years in right of B. as Aſſets, for the 
Admmiſtrator of B. is within the intent of the grant, 
though his Exccotors-only are named, Rolls 916. 

A. leaſeth Land to B. for years by Indenture, and The nature of 

A. Covenants and grants that it (ſhall be lawtul tor à Grant. 

B. his Executors and 'Adminiftrators, to take and 
arry away to their ©wn-ule, ſuch Grain as ſhould'be 

wing on the Land at the end of the Term. This 
tnsfers the property of ſuch Grain to B. his Exe- 
atorsand Adminiſtrators, though it is but a poffi- 
bility at the time of the Grant, for the Intent and 
wmmon uſe of the word Grant'implies ſo much, and 
bit is a Grant and Covenant alſo, Hob. 178, 

179. | | | 
Hausband and Wife are joint Leſſees for their lives, Grant of a 
tte remainder to the Executor of 'the Survivor of Poſlibility. 
tem for 40 years; the Husband leving his Wife, _ © 
wnot grant away this remainder for years, 'becauſe  — © 
x but a poſſibility in the Husband, for E | 

| ore 
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2 Wife, his Executor takes nothing, Ca J. 
An Obligation of 50 J. is made by A. to B. B. 
dies, and his Executors, or Adminiſtrators, or one 
of them gives or grants this Obligation to J. S. tho 
the debt paſſeth not by this grant, becauſe it is but a 
Choſe in AQi- thing in Action only which is not grantable by a 
on. Subject, yet the Wax and Parchment doth ; J. $. 
may deliver it up to 4. whereby 4. will be diſchar- 
ged, 2 Rolls 46. and ſuch grant or gift of the Ob- 
ligation by one of the Obligees Executors or Admi- 
nittrators, is good againſt them all, ibid. 
Grant by one A. and B. are Joint Executors of C. if they both, 
Executor. or one of them grant a Term, they have in right 
of C. or all their Intereſt, or the Intereſt of one of 
them in the Land or Term, the whole Term 
to the Grantee and binds them both, hog if one 
of the Executors only make ſuch grant, if it be a 
Devaſtavit, it chargeth only him that ſo granted for 
the Devaſtavit, Dyer 23. 1 | 


2 by 158 Where two or more are Executors or Adminiſtt- 
" i - tors of N. and they have Land in extent upon an 


_ — Elegic for a debt due to N; it one of them grants al 
his Intereſt in the Land, or by vertue of the Extent, 
the whole Eſtate that all of them have therein paſſeth 
by ſuch grant, Brook, Exec. 130. 

Grant of the The Husband hath a Term in his Wiſe's right, 
Wife's Term. and grants all his Intereſt therein, by this the Grantee 
hath the whole Term, and ſhall hold it againſt the 
Wife, her Executors and Adminiſtrators, though ſhe 

l Husband. | RS 4 
G ant by one A. and B. are Joint - tenants of a Lerm, 4. grants 
Executor of to N. that if N. — 30 l. to A. before Eaſter, then 
the moiety of N. ſhall have the Moity of A. during the Term; 4. 
. dies, and N. pays the 30 J. to the Executor of A. be- 
be dies before fore Eaſter, yet N. ſhall not have the Moiety, for be 
the time. (fore ſuch payment, B. had the whole Term as Sur 
wy, ' vivor, and ſo the Moiety of A. could not paſs to N 
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bat if A. had leaſed or granted his Moiety to N fot 
the whole Term to commence at Eaſter next after | 
ſuch leaſe made, though 4. died before Eaſter, N. 
ould have held the Land in common with B. du- 
ring the Term (and ſuch Eſtate of N. would have 
commenced at Eaſter in poſſeſſion) for by ſuch 
Leaſe a preſent Intereſt in the Moiety paſſed to N. 
and ſo it could not accrew to B. as Survivor, Plow. 
263. l. 

i Leaſe is made to two for their lives, the remain- 
der to the Survivor of them, and to the Survivor's 
oe Sem d of 
tis Term of 40 years; it is a void grant, for the _ 
Tam was not veſted: in them, or aher of them, ?oibility. 
but was a Poſſibility only which is not grantable 
over, Cro. Eliz. 841. 


3 Leaſe when the Outlawry was in 
Where the Ordinary granted Adminiſtration of Adminiſtrator 


te Goods of V/V. who died Inteſtate to J. S. (that 27, Condition 
no Kin to V.) upon Condition, 211. ee 
els the Goods of . before the Condition broken, 
ad after breaks the Condition, this Gift or Sale 
mk any after Adminiſtrator of the Goods of . 

19. l | 


Poſſibility, 


Huband and Wife are Joint Leſſees for theit 
rs, the remainder to the Executors of the Survi- 
M of them for 40 e Husband — 


and Abminiffratow. =» 200. f 


aud Idmnſnitatozs, 

death of C. and it was Reſolved that this Action 

lies not, for the Term of 20 years fo granted to the 
Executors of C. was only a Pollibility, and in con- 

tingency, and veſted not in C. himfelf, and fo will 

not go to his Adminiſtrator as a Chattle from C. but 

if C, had named an Executor, that Execuior would 4 

have taken that Term as a Purchafer, for Executors Executors a 

a good Name of Purchaſe, as Dyer 309. in Cram good name of 

ners Cale, Telw. 9. : Purchaſe. 

4: being poſſeſt of a long Leaſe for years, devi- 1 
eh it to B. to have it ſo 25 B. C. and D. or A 
wy of them ſhall live. 4. his Executor aſſents 2 
to the Legacy, whereby his Exechtor bath a Foſſibi- 
iy of the Reverſion of that Leaſe by the deaths of 
C. and D. if the Executor of A. releaſe all his 
igt to B. by this ſuch his Poſſibility is releaſt and 
extinguiſht, and B. hath the whale Term to him his 
Nux 1 x pay ; — 8 of 
4, not have deviled or granted that Poſſibility 
2 Rolls 406, fee L. 11. j 
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The Law of Executozs, 


CHAP. XIX. 


Releaſe by Executors, or to Executors or 
Adminiſtrators. 


Executor 4 4 former Will receives Debt, and gives 
and releaſeth, Executor of a ſecond Will, ſues the 
Debtors. If be may recover therein. A diht 
which was owing from another is by Will given 
to B. yet it muſt be paid to the Executor, 1 
By what words a Releaſe ſhall operate from on: 
as Executor. Of Leaſe by one Executor. Andi 
4 Releaſe to one Executor. Of a Releaſe to an 
Executor before be prove the Mill. VV here A8i- 
ons may be brought againſt Executors, notwitb- 
ſtanding a Releaſe to the 1 Releaſe of 
Actions how far extends. Releaſe of an Infont 
Executor. Releaſe by one who is no Adminiſtra 
tor, and then be after takes out Adminiſtratim 
Quere if a Bar. Of a Releaſe by Will. By wh 
words a Legacy ſhall be releaſed. 


Executor by a makes B. Executor by a former Will, and C 
former Will his Executor by a later Will; A. dies, | 
3 proves the firſt Will, and receives Debts due to 
debte, Execu- and releaſeth them: If C. after proves the laſt Wil 
tor of a ſecond he may recover again from the Debtors all thc 
Will ſues the debts fo paid to B. his Releaſes notwithſtandingin 
Debtors. ' Roll, 919, 3 
A debt given A. by his Will gives to B. a debt of 20 J. whi 
to be B yet C. owes to A. and makes VV. his Executor and dic 
: _ 7 paid C. muſt pay this debt to the Executor, who 
or. paz it over to B. for the Executor can only give 
gg ufficient diſcharge of it. 


A. 


and Adminiffratozs. 

A, By his laſt Will releaſeth debts due to him by 

Specialty or otherwiſe, yet his Executor may reco- 

ver them of the Debtors 3 for ſuch releaſe is not plea- 

dable in Bar thereof, for a Will though ſealed and 

0 delivered as ones Deed is no Deed, Stiles 286. | 

: J. S. by the Name of F. S. generally, or by the By what 

Name of J. S. Executor, or Adminiſtrator of V. words Releaſe 
rleaſeth all Actions he hath againſt C. this releaſech {bl operate as 

ve: il Actions againſt C. which J. S. hath in his own 0. 

tbe WI right, or as Executor or Adminiſtrator of VV.” 19 H. 

eb: 6. 4. So if I releaſe to C. all Actions, this releaſeth 

all Actions I have againſt him as Executor or Admi- 

niſtrator of any one, as well as in my own right, 

though I am not named Executor or Adminiſtrator 

to any one in ſuch Releaſe, 2 Rolls 404. Bro. Re- 

kaſe 29. 31. 

Two Executors fell the Teſtator's Goods and take R ee by e 
Bond for the Money, in the Names of them both; Executor. 
the Releaſe of the Bond by one of them is good a- 
giinſt both, 17 E. 3. 66. So if one of the Exccutors 
only Releaſe a debt or damages recovered by the Te+ 
ator, or by them after his death in his right, or an 
other duty due to the Teſtator, it bars them all, 

2 Rolls 411. , 

A. and B. are named Executors of N. and A. on- Releaſe by a 
ly proves the Will, and after VV. a Creditor of N. Creditor to 
the Teltator, releaſeth to B. all Actions, by this the one Executor 
debt which N. owed to VF. is releaſt, though B. ne- —— — 
er Adminiſter, for he hath a right ſo to do when yet good, and 
he pleaſeth, and A. being ſued as Executor of N. the other may 
for that debt, may plead ſuch Releaſe made to B. if plead it. 

4. have it to produce, and it will be a good bar, 
1 H. 4. 84. 

A. makes B. his Executor, and A. dies indebted Releaſe to 
bY, by Bond, if . after Releaſed all Actions to Executors be- 
E.before B. hath proved the Will, this releaſeth that fe Wife“ 
bond if B. after prove the Will, Roll. 917, And if ; 
in Executor before Probate, Releaſe a debt to the 
P 3 Teſta- 
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Teſtator it is good, though he dan have no Action p 
as Executor before Probate, Co. 5. 28. IR 
The releaſe of A. and B. am Executors of C. A. brings an AQi- WM in 
one Executor on of Treſpaſs againſt N. for his taking the Goods ll this 
pleaded is of C. out of the poſſeſſion of 4. if N. pleads the I 1 
pood. Releaſe of B. the other Executor, of all Actions to tad 
N. this is a good bar to this Action brought by 4. Lebt 
only, for both the Executors had a Joint Intereſt in 4 
thoſe Goods which the Defendant took from one of Wi by h 
them, 16 H. 7. 4. b. wy 
1 If all the Executors Releaſe to N. all Accounts, Ml ano 
releaſeth the Debts and Demands due from him to the Teliator, by | 
value, ſhall on- the value of what they releaſed is Aſſets in all their ther 
ly be Aſſets in hands; but if one of the Executors only make ſuch WM Law 
his hands. Releaſe, the value is Aſſets only in his hands, and 4 
chargeth not the other Executors that did not join in c. 0 
the Releaſe, Cro. Eliz. 43. ted 
Al aa... deliver Goods to N. to keep, and after I Releae Bi arp 
4g ede eee all Actions to N. aud he dies; notwithſtanding this Wi tis, 
withſtanding a Releaſe, I may have my Action againſt his Executor I nn 
ding 185 J 
Releaſe to the or Adminiſtrator, (to whoſe hands my Goods came) .; 
Teſtator. of Detinse or of Trover and Converſions, Co. 10 4 
Releaſe of 51. b. 22 H. 61. For my Releaſe is determined, and il u ; 
Aktion. I have a new Action againſt the Executor or Admi - tat 
EDD; niſtrator for his own tortious detainer. And after J. 
ſuch Releaſe, I or my Executor or Adminiſtrata kxt 
may take thoſe Goods from N. his Exccutor or Ad- ire 
- miniftrator, for the property was not changed by tha tc 
Releaſe of the Action, as it had been if 1 had Re er 


| leaſed my right to the Goods, Lit. 498. Vu 
Ame. | 
Releaſe of an The Releaſe of an Infant Executor that is above 
| Infant Execu- 17 years of Age, and under 21 to the Teſtator\ 
tor. debtor is good, if he actually receiveth ſo much 
| he releaſeth, elſe it is void, Moore 274. Co. 5. 17. 
But the Releaſe of a Monk that is * of 
debt due to the Teſtator is good, though he receive 
no ſatisſaction, Co. 5. 17.6, p 
Fes | ESR „owe 
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A. owes to B. 50 J. B. dies Inteſtate, and after Releaſe by one 
| Releaſe to 4. the debt due to B. and after Ad- A 40 is not 
ninifiration of the Goods of R. is granted 40 me, and after rakes 
this Releaſe bars not my Action againfl A. becauſe out Letters of 
| was not Adminiſtrator when I releaſt, and fo Adminiſtrati- 
had not then any right of Action to recover the on it is no Bar. 
debt, Co. 5. 28. | 

4. by his Will in Writing, Signed and Sealed Releaſe by 
by him as his laſt Wall, Releaſeth and Diſchargeth 
my debt or duty due to him by Deed, yet his Exe» 
cutor or Adminiftrator may after recover the (ame 
by their Action, for the Wall is no Deed, and 
therefore ſuch Releaſe thereby cannot be pleaded at 
Law, Stiles 237. | 

A. Adminitirator of B. Releaſeth C. of a debt Adminiſtrator - 
C. owed 10 B. and after the Adminiſtration gran- Releaſerh after 
ted to 4. is declared void by ſentence upon an ſtration js re. 
Appeal, and Adminiſtration is granted to V. by pealed | 
this, that Releaſe becomes wholly void, and J. | 
may recover againſt C. that debt fo releaſt, Brown. 
. $I, 
A. Gives a Legacy to B. to be paid to him 
t 2 day certain, if before the day and after the 
tath of A. B. releaſeth all to the Executor of 
4. all Legacies given by A. to B. ſuch Legacy is 
Extin&, and B. is barred of it; not fo if B. be- 
hne the day of payment had releaſed to the Exe- 
ator of A. all demands, for the Legacy was not 


ten dernandable, 10 Co. 51. 6, 
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VVhere a debt releaſed in Law, wid. O- 
* made Executor. : 


2 


FF © -_ The Debt is releaſed in Law, where the Deb. 
Y tor's Wiſe is made Executrix of the Creditor 
"3 and ſhe mr the Will, and her Husband fur 
+þ vi if he die before her, ſhe may ſue 
1 her Husband's Executors or Adminiſtrators, and 
3 | when ſhe hath recovered and received the Debt, 
ir is Aﬀets, Leon. 350. 
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CHAP. XX. + 


Of Lands being deviſed ro Executors, or 
when Authority is given by the Teſta- 
tor to {ell Lands, how to be Executed, 

and by what words ſuch authority may 
be created or not, | 


Deviſe of all bis Eftate to bus Executor, paying, &c. 

if the Land paſſeth. Authority to pay debts by Exe- 
cutor, and they alien to other purpoſes. Bare Au- 
thority or Power goes not to an Executor. Of 
an Authority coupled with an Intereſts, Authority 
determined. Deviſe that his Fee-ſimple Land 
ſhall be ſold, and ſaith not by whom. Sale of 
Land to pay Legacies. M bet ber Executors are 

bound by Fine and Now claim. 


A By Will in Writing devifeth all his Eſtate to Devile of all 

. his Executor, paying Debts and Legacies his Eſtate to 

mentioned in the Will ( which amounts to 30. J.) ging Beg 

1. died leaving Goods and Chattles, but of the va- Ind Ltpacies 

ke of 20 J. This paſſeth any Lands that A. had in of 501. he di- 
Fee-fimple to the Executor and his Heirs, Not fo if ed, lelft Aﬀſers | © 
4. had left Aſſets of 30 J. value, Stiles 293. But if and nag, 
the Executor pay not theſe Debts and Legacies in 

time Convenient, the Heir of A. may enter upon 

the Lands for the Condition broken : The word 

kying in this caſe of a Will, amounting to a Con- 


Gtion in Law, giving a re-entry for net payin 

4, ſeed in Fee, deviſcth the Land to his Execu- By the Heir 
tors to pay his debts and dies, if his Executors pay 22 
tot every debt which A. owed upon demand, the : 
fir of A. may enter for the Condition broken, be- 
aule in Law it is a deviſe upon Condition, _ 
59. | ee· 


. * 
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218 __ The Law of Executszs, 
EE Fee · ſimple Land is deviſed to an Executor to {1 
and pay the Teſtator's debts, the Executor muſt fel 
it as ſoon as he may, dc the Heir may enter for 

| breach of the Condition in Law, 38 Aſs. 3. 
| Executor have If Exccutors haue Authority by Will. to make 3 
authority ro Feoffment of the Teſtator's Land of Inhecitance to 

j — — 1 pay his 5 and 2 firſt make a Feoffment to 
eue another purpoſe, this determines not their power, but 
5 debrs and he they may after Execate it in performance of the 
| ther purpoſes. Will, and that being done, ſuch their firſt Feoffment 
is void, 1 Co. Albanie's Caſe, Vent. 215. 

A. by his Will gives Lands to B. in Tail, and 
gives authority to C. Executor of A, to fell the Land 
it B. dies without Iflue. A. dies, B. enters and {uf- 
ſers a Common Recovery to a ſtranger, this bars the 
Executor of A. from ſelling the Land, Moor. 201. 
192, though after B. die without Iflue. ' 


Bare Authori= Note, Where one hath a bare Authority or Power 
ry or Power to do a thing, and he dies before it is done, his Exe- 
= © cutoror Adminiſtrator cannot do it, as if I covenant 
d. ſettle Lands as M. ſhall appoint, W. dies making 
no ſuch appointment; this was but a bare Authority 
in him, and determined by ſuch his death, Anderſon 
10. 192. | | 
At Cominon Law, if one had deviſed that hi 
Executors thould {ell his Fee ſmple Lands, and had 
made two Executors, if one of his Executoss had di 
ed, the Survivor could not have ſold it, for it » 
a bare joint Authority in both, which determined b 
the death of one of them, but now by the Statut 
21 H. 8. c. 4. where one by Will appoints his Exe 
cutors to ſell ſuch Lands, and one or more of ther 
will not Adminiſter; if any one of them will pro' 
the Will, he alone can fell the Land, 1 Inf. 112-9 
113: Lane 46. But at Common Law where 
cutors had an Imereſt and Authority coupled, 
where one deviſeth his Land to his Executors fo * 
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and after one of his Executors dies, the Survivor may 
elk; becauſe as the Ellate in Fee ſurvives, ſo doth © 
the Authority and Truſt to fell it, 1 Inſt, 113. aud 
whether they have a bare Authority, or an Authority 
with an Intereſt in both Cates, part may be 
at one time, and part at another, as purchaſers 
an be ſound. A. deviſeth Lands to B. ſor the liſe 
of B. and that after the death of B. his Executors 
ſull ſee the Land; A. dies, leaving three Executors, 
ad one of them dies, and after B. dies, the two 
ſuviving Executors may fell without the help of the 
Statute by the Common Law, for here remains the 
plural Number, and the Land could not be fold be- 
ore B. died, 1 Inſt. 113. 

A. and B. as Executors of C. have a bare Autho- 
jy, or an Intereſt coupled with it to {ell the Land of 
C. and B. refuſeth to Adminiſter, and A. only proves 
he Will; A. cannot {ell to B. for B. ſill remains 
Executor, and is party and privy to the Will, not- 
withſtanding ſuch refuſal, Rolls 329. ig 

Tenant in Tail deviſeth his Land to his Executors, 
wtil his Son be 21 years of age ( to pay his 
at) and that alter they fhall fell it, and they or 
bme of them dies, the Survivors or Survivor of 
tem, or the lait Survivor s Executor, or ſuch Exe- 
ator's Executor may fell it, for they have an Au- 
Wivrity coupled with an Interelt, Lane 46. 

o if A. deviſeth that bis Exerutors ſhall receive 
ke profits of his Lands for ſeven years to pay his 
&bt, this is an Intereſt as well as an Authority, which 
peth to the Survivor or Survivor of the Exccutor, 
ad to the Executor of the Survivor during that 


ys 210. | 

4 belaze April, 3659. deviled Land to be fold 
d pay his Debts, and made his Wife and Son Exe- 
Wor and died; they conveyed the Land in truſt to 
ſuliees to pay ſuch debts, and after the n 
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ſold by them, and makes two Exealtors and dies, Bare Authori- 
and an Au- 


ving were liable to pay the Teſtator's debts, and not 
foricited by that Act of Attainder, and that the Exe 


The Law of Executozs, 
Act of Parliament was attainted of High Treaſon, 
and to forfeit all his Lands, ſaving all Eſtates, Truſt, 
and Intereſts bona fide, made | before April 165g. 
excepting for his Wife and Childrenz and upon an 
Engliſh Bill in the Exchequer it was Reſolved, That 
the Lands in the Truſtees hands by force of that f@ 


cutors had but a bare Authority or Power to (ell; 


yet if one of the Executors had refuſed, the oer © 
might {ell by the Statute of 21 H. 8. c. and the ex- < 
ception in the ſaving, touching Wife and Children by 
holds only where an Eſtate, Intereſt, or Truſt i 10 
made to them and their proper uſe, which is not ir Wil 
this caſe, but is to pay debts, Hard. 419, 420. ll 
A. ſeiled of Lands in Fee, deviſeth it to be (oli . 
by his Executors, or the Executors of his Executor l 
and makes A. and B. his Executors and dies; 4 Wil 
dies Inteſtate before ſale of it, and ſo doth B. die ai © © 
ter A. B. making bis Executors the Executors of A for 
cannot ſell the Land, Moor. 164. y t 
Ai. ſeiſed in fee of Land holden of the King, de w 
viſeth that his Executor or any of them, or the Ext * 
cutor of the Survivor ſhall ſell the Land and dies, t 
King ſeiſeth the Land as in his Eſchet upon an ON" 
fice found that 4. died without Heir, and after a 
of the three Exccutors of A. dies, a ſecond refuſet Ty 
and the third Executor ſells the Land to 7. S. | 
this the Eſtate is deveſted out of the King for nece buſt 
Authority de- ſity, J. S. having no other Remedy, and he r 1 
termined. enter, Co. 8. 76. | 
A. Deviſeth that his Executors ſhall fell L 1. 
with aſſent of F. S. if J. S. dies, the Executo * 
Authority to fell is determined, Dyer 219. But (ll. 
Intereſt or Authoriry cannot be transferred, nor © ad 


they ſell to one of themſelves, refuſing the Exec 
torſhip, nor can they keep the Land to themſeh 
and pay the Teſtator's debts with their on Mon) 
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the value; 1 And. 1. 27. Dyer 177. 15 H. 7, 12. Joo 

Co, L 112. 169. 212, 236. | 

An Executor having Authority to fell Land, can- J 
not ſell it by Attorny, and of neceſſity mutt fell it in | 4 
bi on Name; for the Teſtator that gave the Autho- "i 

rity is dead, Co. 9. 77. b. | , 

An Executor hath Land as Deviſee for his life, and 
wa dach Authority by the Will to ſell the Reverſion in 
Fee, and he by Deed of Bargain and Sale inrolled, 
ſells his own Eftate, and the Reverſion in Fee to 


V. The Executor's Eſtate for his life paſſeth to V. 2980 
"WU by che Statute of Ules, and 7. hath the Reverſion 
Common Law by the deviſe, although neither the 
91 will nor the Power to ſell is recited in the Deed in- 


vlled, for the Executors had no Power but the Will, 
Rolls 329. | 

Ru Authoriſed to ſell Land by vertue of a 
Will enter, and make a Feoffment of it in Fee, this 
s good though they had no Intereſt, but a bare Au- 
hority, for the Feoffee is in by the Deviſe, and not 
y the Feoffment, Co. Lit. 113. 

4. hath Authority as Executor of B. to (ell Land, 
be Heir of B. enters and conveys it to the King, and 
er 4. ſells the Land to N. in Fee; this deveſts the 
ass poſſeſſion and eſtate, and N. may enter, Co. 

Ii. 1. 113. Co. 2. 53. 

One by Will deviſeth that his Fee · ſimple-Land Deviſe that his 
hl be fold, not ſaying by whom, his Executor Fand if | 
nuſt ſell it, Dyer 126, 371. b. ſold, and ſaith 
boy 4, by his Will deviſeth Land to B. for life, and not by whom. 

ders che faire: to be told by his Executors under 
 WMuned; Reſolved Firſt, That the Executors had no 
tereſt, but a bare Authority to fell ; Secondly, 
lat whereas one of thoſe two Executors died, li- 
ag B. the Tenant for life, that the ſurviving Exe- 
Ez alone might ſell the Land, but whether he 
ld fell the Reverſion before the death of B. was 


A. De- 


852 - The Law of Executozs, 
_—_ A. Deviſeth that his Executors or one of them 
ſhall ſell his Land and made Exrcutors, they all, r 
any two, or one of them may fell it, Moore 463, 
A. Deviſeth all his Lands except one Acree, which 
he by his Will appoints to pay his debts; by this his 
Executors or the Survivor of them have power to 

ſell that Acre in Fee, Dyer 371. Perk. 547. 

A. Seiſed in Fee of Lands in poſſeſſion, and of 
the Reverſion in Fee of other Lands, deviſeth that 
his Execators or one of them, or the Executor: 
Executors, or one of them ſhould fell all his Lands, 
and 4. made four Executors and died, and two of 
the Executors fold all the Lands, it was adjudged 
good as well for the Lands in Neverſion as in poſſe(- 

8 Lats by Will to Wl 
3 n Executor hath authority ill to ſell Land, 
ThoRxeoutors \, 1; ocutce of that Exenntoe cannot ſell it becauſe 
tors cannot it was a perſonal and individual Truft repoſed in the 
ſell. firſt Executor. RET 
Bankwpr. An Action of debt lies not for the Aſſignee © 
the Commiſſioners of Bankrupts, againſt the Bank 
rupts Executor or Adminiſtrator for a debt due or 
+ the Bankrupts ſimple Contract ( if the Declaratior 
| be demurred to) becauſe the deceaſed might h 
waged his Law; but an Action upon the Caſe on tt 
Bankrupts Indebitatus Aſſumpſit lies in ſuch Caſe 
gainſt his Executor or Adminiſtrator, Co. 5. 16. L 
24. Cro. Car. 187. 


Cage againft Ruſſel. 

Reſolved in Chancery that where a Feme Cove 
hath Power to deviſe Lands by her Will, and 
deviſeth them to her Executors to pay 500 l. out 
them to her Son at his age of 21 ; provided that 
her Husband who was. Father to her Son, did 1 
give to her Executors a ſufficient Releaſe, touchi 


* 


hne, 2; 
trtain Goods then remaining in ſuch a Houſe, the - 
Deviſe of the 500]. ſhould be void to her Son, and 
500 |, ſhould go to her Executors; ſhe Dies, and 
iter bes Exrcutors tender to the Father a Releaſe of 
thoſe Goods to be executed by him which he refaſcrh, = 
ind aftex the Son ces to age of 21, and exhibits a 7 
Bil in Chancery againſt his Father's and his Mother's A forſeitore J 
Executors to compel the Father to Releaſe the Exe- not binding in | 
ators to pay the 500 J. to the Sonz and it was Decreed, —_ +.4 
that upon the Fathers making ſuch Releaſe (which Where t | 
te in his anſwer now offered ) the Executor ſhould 1 
pa the Son 500 l. for it is a ſtanding Rule in Chan- wards or any 
ary, that a Forfeiture ſhall not in that Court be compenſation 
tinding, where the thing may done be afterwards, or for it. 

m Compenſation may be made for it, Vent. 2. 


2, 
Though the Law highly favours Executors, yet 
n ſome caſes Fine and Non-claim ſhall bar ther. 
—_ _ is deviſed " 3 to be ſold to 
ay Legacies, if a levy a Fine 
mth Proclamations of that Land — the Teſtator's 
lach, and ſuch Executors make no entry or claim 
y ive Years, their intereſt and right is for ever 
ud, 5 Co. 124. 9 Co. 104, 

4. poſſeſt of the Intereſt of a Term to commence 
þ poſſeſſion, after the end of four years then to 
me, dies Inteſtate, and after thoſe four years ex- "A 
me; fo that the Adminiſtrator of A. ( if there 
been an Adminiſtrator ) might have entered. 
d after the Reverſioner Enters and Levies a 
r with Proclamation, though above five years 
t ſuch Proclamations paſt before Adminiſtration 
be Goods of A. is granted, yet ſuch Intereſt is 
bar d, for none had Title to it before the 
m commenced 3 but if ſuch Adminiſtration be 
Ned to J. S. and after he ſuffers five years Non- 
whe is barr'd of ſuch Intereſt of the Terms un- 
ted, Cr. Fac. 60. 
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Of Land, Terms for Years and Legacies, 

. deviſed by Will co the Executor. | 4 +7 
Of Poſſibility. Dewviſee of @ thing certain cannot 
tale without aſſent of the Executor. Executor 
Deviſee of a Term. Where a contingent Eftate, 

and where an Executory Deviſe. Tranſpoſition of 
| Clauſes in a VVill. Deviſe void by Contingen- 5 4 
« Intereſt or Truſt. VV here a Term goes to 

Executors by reaſon of Perpetuity. Executor 4 
good name of purchaſe. VV hat will paſs by the + 
vurd Moveable ; And ivbat by the word Immo- 3 
vable. VV bat paſſeth in a Mill by the word l. 
. tenſil.; By the word Houſhold-ſtuff. Mortgage Ds 
Term, whether it be a Revocation of a Deviſe. Ge. 
Mbere Executor. ſhall have the Term and not the 
Deviſee. Deviſe of a Term generally. Where 
| Executor ſhall take as Executor, and not as Le- 
gatee- Regula. A Preſentation deviſed to Exe- 
euer. I bere the Executor may loſe a Term by 
Negligence. VVhere the Executor may bave the . 
Rent as a Legatee, and the Term as Executor. 
Of Executory De uiſen. Of Leaſes attending the 
i ance. 


| Either an Adminiſtrator, nor a bate Executor, 

LN cannot by his Will, Devile the Term or Goods 
the deceaſed ; but ſuch Executor may make. his 
autor, who (hall be alſo Executor of the fuſt Te- 
Kor if he pleaſe, and fo ſhall have ſuch Term or 

Joc ich an Adminiſtrator cannot do, for the 
Kniniſtrator's Executor cannot be Executor alſo of 

brlt Inteſtate Bro. Adminiſt. 7. Plow. 525. 


Deg Ahoy . * EP 
| whole Term; A. dies, B. enters with the 
* ; 4 1 | 
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Aſſent of the Executor of A. though C. cannot al- 


ſign his Poſſibility, (to have this Term) whilſt B. 


is alive, yet if C. die before B. the reſidue of the 


Term to come, when B. dies goes to the Executor 


or Adminiſtrator of C. and not to the Executor of 
A. 4 Co. 66. So if A. Deviſe a Term to B. for fix 
years, and if VP. (then beyond Sea) did not fe- 
turn into England within thoſe fix yeats, then N. 
to have the relidue of that Term, if N. die within 
theſe fix yes, and after V7. return not into Ex- 
land within the tix years, the Executors or Admini 


' fhators Of N. (hall have that Reſidue, Rolls 916. 


Sf 


Deviſee of a 


thing certain 


A. Deviſeth a Horſe or other thing certain to 
and makes C. his Executor; A. dies, B. cannot take 
the thing devifed without the Executor's delivery 
no more than it it were a Deviſe of Money or othe 


cannot take it thing Uncertain, for the poſſeſſion is firſt caſt upor 


Executor De- 
vilet of a 
Tem. 


Where wife 
takes Eſtate 
by Implicati- 
on or not. 


| ü 5 without aſſent. the Executor of A. to pay the debts of A. beto 


the devife be performed, againſt what was ſaid i 
27 H. 6. 8. that ſuch Deviſce of a thing certain, ma 
have an Action of Treſpaſs againft him that takes 
away after the Teſtator's death, 2 E. 4 13. b. 

B. an Infant is Executor of N. and ao Deviſte « 
a Term of N. the Father of B. enters after the T 


ſtator's death, and leafeth the Land to C. by Indenfff 


ture for ſeven years, and after the Father makes | 
his Executor and dies; if B. after enter as Devi 


of the Term during theſe ſeven years, this avoi 
that Leaſe made to C, 2 Brownl. 38. 


A. by WA Deviſeth His Term to B. his Execut 


after the denth of the Wie of A. by this the W 
bath an Eſtate for her Hife in the Term by Impfies 
on, 'becauſe etfe none cotid have the Term duri 
her life, bit if A. had made N. his Execacor, * 


had Deviſed the Term to B. After the denth of 1 


wife f A. and 4. dies, His wife takes nothing 
implicztion, but the Exectttor of A. ſhall brave it e 
Titz the wife's life, and after her death it gots to 


( . 
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his Executors or Adminiſtrators, Bra. Deviſe. 
If A. by his Will deviſeth that his Executor (hall 
ee bis Term until Jh Son of 4. comes. to the 


$1 


tor Age of 21. by this Fob ſhall have that Term wbt |; | 
r of he comes to that Age, 2 Cro. 74, 75. by — 2 5 
(ix on and intendment of the Will, ibid. N 


4. deviſed his Term to B. and if B. died; to the 
two Daughters of . and made B. his Executor; 
A. died, B. entred, claitning as Legatee, by the 
Will, and after Probate thereof, B. died Inteſtate; 
the wife of B. was his Adminiſtratrix, and ſhe ſor 
Money fold the Term to N. and adjudged that N. 
ſhould have the Term and not the two Daughters of 5 
4. and ſo it was decreed in Chancery, Moore 97 4. 

A. by his Will deviſeth a Term to B. for life, re- 
mainder to C. for life remainder to D. for life ; theſe 
ae good Eſtates to B. and "after, to C. by Executory 
deviſe, though ſuch Eſtates were void by Deed, and 
theſe are not properly remainders, but are in Law 
prelent Deviſes, as if the Land had been firſt gi 
kn to D. to hold after the Deaths of B. and 
hy 1 hold after tha e 

ent xecutor of A. to cy 
« B. is a good aſſent to C. and D, allo, and 
B. can by no Act hinder C. or D. to take accor- 
ding to the Will, 8 Co. 95. Dy. 277. But C. or D. 
annat grant ſuch executory Intereſt away whilſt B. 
hes, for they have but ſeveral | Poſhbilities which . _ 
nay never take effect, becauſe ;. may out · live the No Contin- 
whole Terim; but they may releaſe their ſeveral In- S 
krelis to B. or to the Executor of A. to extinguiſh the tory Intereſt- 
lune, 4 Co. 66. See 3 Co. 16. 2 Cro. 510. Pio. 319. 

A, deviſeth his Term to B. for life, and after to 
N B. enters by aſſent of the Executor of 4. then N. 
lis living B. The Executor or Adminiftrator of N. 
ball haye the Term after the death of B. becauſe it Legacy er- 
night have veſted in N. in poſſeſſion if he had out- tn 
ined B, and was no Contingent Eſtate, but an Ex- 


cutory Intereſt, ibid. Q. 2 As 
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ned. 183. 


Devise void If ſhe live till N. is 2 1. years old, N. ſhall have the 
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225 The Tn r ee, 
A. Deviſeth to B. 4 Legacy of 50 J. and dies, if Ml ' 
the Executor or Adminiſttator of A. give Fs 
or other Security for it (or promiſe to pay it for Ml © 
good Conſideration) to B. his Executor or Admi-. | 
niſtrator; this may be pleaded in Bar of ſuch Lega- 
cy which is thereby extinguill'd in Law, 2 Brom. 
A. ſeiſed in fee of the Land, Deviſeth it by VVill 
to N. for fo many years as the Executor of A. ſhall 
. name; this is void becauſe it cannot be reduced to a 
certainty in the life of A. But if ſuch deviſe were for 
ſo many years as F. S. ſhould name, if F. S. in the 
Tranſbofition life of A. name any certain number of years, and 4. 
of clauſes, revoke not ſuch Will, N. (hall hold accordingly af- 

| ter the death of A. Plow. 524. | 


A. deviſeth Land to N. an Infant in Tail, and 
that the Executors of A: ſhould hold the Land till N. 
Executor's E- were of full Ape. The Executors Eftate in Judg- 
ſtate determi · ment of Law, preceeds the Eſtate of N. NIv. 73. 


3. 
A. by VVill deviſech Lands to K. for her life, and 


by Contingen- Land, and if ſhe die before N. is of that Age, F. 8. 
cy. ſhall have it till ſuch age of N. F. S. dies beſore R. and 
after ſne dies before N. is 21 years old, the Execu- 
tor or Adminiſtrator of 7. S. ſhall not have the 
Land, and N.ſhall not have it after his full age, becauſ 
his Eſtate depended upon a Contingency; namely 
the living of K. till N. was of full Age, and R. diec 
before that time, and fo the deviſe mes of nc 
effect to N. and the Land goes to the Heir of Ai" 
Goldi. 64. | = 
A. poſſeſt of a Term in Land, deviſeth that B. hi 
Executor ſhould leaſe the Land, and diftribute t 
yearly Rent, to be reſerved thereupon to X. L. 
and N. being poor Kindred of 4; by this the Ex 
cutor hath the Term in Intereſt ſo to leaſe, and t 
4 8 ; ; diſtribut 


13 
* 


9 


__and(Mniſſniſtrators. - 29 
diſribute the Rent, and the poor Kindred have the Intereſt or 
Truſt only and no Intereſt in the Term, though if Truſt. 
one generally deviſeth the profits of his Land, the 
Land it ſelf paſſeth, Moore 98 5. » Lo | 

A. ſeiſed of Land in Fee-limple worth 25 l. à Executors 
year, by his V Vill deviſed ſeveral Rents of 5 . a have Lands = "hl 
jear to B. and C. ſeverally. and their ſeveral Heirs; — Doric 1 
and deviſed the whole Land to his Executor and his —_— 
Heirs to help to pay Debts, ſuch deviſe of the Rents' 
x good, and the Executor ſhall have the Land in Fee 
charged with thoſe Rents, Ley 62. | , 

A Perpetuity is againſt Law, therefore if A. poſ- Term goes to 
{ of a Leaſe of Land for years, Deviſeth that B. his Executors by 
Gn ſhall have the profits of the Land for the life of reaſon of Pere 
. and after to the eldeſt Son of B. and after to any * 
Heirs-males of his Body 3 and fo in the ſame man- 
ner to divers others, to keep the Land in his Name, 
this is void, and the whole Term after the death of 
B, goes to the eldeſt Son of B. and to his Executors ©:- + ,- 
t Adminiſtrators, and if B. die, having no Son, the 
Term goes to the Executor or Adminiſtrator of A. 
he Deviſor for B. was to have it but tor his life, Cro. 
(ar. 230. 2 Cro. 697. | 

A. deviſeth his Term to B. an Infant, if B. fo 
ung live, and if B. die without Iflue of his Body, 
hen 4: deviſeth the Term to C. if C. fo long live, 
nd if C. die without Iſſue, the remainder to D. and 
N. (hall hold che Land till B. be 2 1 years of Age, N. 
ks Executors or Adminiſtrators ſhall enjoy it till ſuch 
ve of B, and then B. (hall have it to him, his Exe- 
ators or Adminiſtrators, Plow. $23. 546. Sed vide 
te caſe of the Duke of Norfolk, the Law ſetled as to 
epetuities. 1 | wes Me”, 
A. Deviſeth his Term to B. and to the Heir of B. 
being then Son and Heir Apparent of B. A. dies, | lO 
(hall have it for his life, and after his death it ſhall u 
be to N. his Heir, and to the Executor or Admini- 
Not of N. 1 Brownl, 41. 131. 2 Cro. 198, 50g. 


Q 3 A. de- 


TS. 


1 6 E rs. 4 * 3 nee n "07 * 
% = s y TY * e * "a - F.- 2 * = - FLY ” 
a 4 l " | WM. * 
* p . v - 

w MK 

- = 
2 0 n 

* N 1 oy | 
* f 9 
= * 

* * " 


230 

4 2. Deviſeth his Term to his wiſe for all the years,” Ml © 
0 and if ſhe die within the Term, then to B. and C. bs Ml * 
5 Sons if they have no Iſſue Male; but if they, or ei-! 
ther of them ſhall have Iſſue Male, then it ſhall go to tt 

bs ſuch Iſſue: A. dies, the wife enters by his Executors 
aſſent, then ſhe dies, the two Sons die without Iſſue I. 
born, the Wife of one of the Sons then being with WM ti 
Child of a Son after Born, this Iſſue Male as ſoon as en 
it is Born, ſhall have the Term. hl 
A. by his Will deviſeth Land to his three Sons, |e 
— and the Heirs of their Bodies, and if one of them die, Wl to 

the Land to be divided by equal Portions (not faying 
by whom.) A. dies, and after one of the two Sons Wl to 
3 dies, the two Survivors are Tenants in Common, but in 
1 if the Deviſe had been that the Executors of 4. & 
{hould fo divide the Land, the two ſurviving Sons are 1: 
8 Joint · Tenants till ſuch Divition be made by the Exe. 
* cutor, 3 Leon 19. A | | 
þ Frecutora J. devileth his Land of Inheritance in fee to high #2 
| nc og of Executors and their Heirs not naming the Execu 14 
Fucnaſe. tors by their Names, and he makes AA. and N. hir 
| Executors, though they refuſe to adminiſter or pro 
3 the Will, yet they ſhall take the Land as Joint T. 
b nants in fee, for Executors is a good Name of Pu e. 
chaſe as well as right Heirs, Moore 806. $6, 
I one by Will deviſeth all his Goods, or all h / 
Plate, or other perſonal thing, all he ſhall have un 
that kind at his death is given thereby but if he d 
viſeth all his Goods or other perſonal thing in ſuq an 
| a certain place, or in the poſſeſſion of W. nothing Nr 
4 given thereby of that kind, but what is in that plaq de 
in or in the poſſeſſion of V. Plow. 343. ud 
What wil lf one Heviſeth to me all his Movables, I (hall ha A 
paſs by the Cattle and all other things which move of themſe in 
word Mova- (except what ae incident to the Free-hold, and Ur 
ies. to the Heir with the Inheritance, as Deer in a PA 4 
Pidgeons in a Dove-houſe, and Conies in a Wan er 


and the lke3 ) or which may be moved, a5 Com 


Woe ad Idzninilttgto!s. . == 
the Shea ot Barn; Plate, Jewels, Houſhould-Ruff, 
+ Bonds and ocher Speaalties, but not Debts duc to the 
K's Teltator without Speciality, agreed Per Curiam in 
to WM the Common Place, g Car. 1. 

ors If one by Will deviſeth to me all his Immovables, 


be tal have all his Leales fox years, Rengs arrear to W the Ber! 
inh him at his Death, and Rents he had for a Term un- 3 


a WM expired, and Corn growing, but not Debts due to 
him; and a deviſe of all ones Utenſils paſſeth nat his 
ns, Jewels, Plate or Money, but they go to his Execu- 
die, Wi tor and not to the Legatee, Dy. 59. : 
ing If one gives away all his Houlhold ſtuff by his Will 
ons WY to me, by this I {hall have all his Plate Coaches, Forms 
but and Tables not fixt; Beds, Bedding, Wooden Vet- 
db, Brass, Pewter and ſuch like, but not his Appa- 
xl, VVeapons, Tools for Artificers, Books, Cattle, 


Vicuals, Corn or Plowgear. 


grevoked in Law and void, Roll, 617. 
A Term is deviſed to B. for his lite, and after to 
(, this is bit a Poſſibility in C. which he cannot De- 


A. deviſeth 20 J. to B. to be paid him within 
bur years aſtex the death of 4, if 4. die, and B. af- 
kr de wichin thoſe faus years, the Executor or Ad- 
niniſtratgr, of B. {hall have the 20 l. when the four 
cls are expired, Dy. 5 Plow. 347. So if A. de- 
Jie 50 J. to N. W Rp Marriage, and 4. dies, 
ud after B. dies befoxe his Marriage, the Executor 
« Adminiſtratar of B. ſhall recover the Legacy a- 
pialt the Diviſor's Executor in the Spiritual Court, 
I Brownul, 32. 2 Bulſf. 126. 

4. by Will deviſeth to . 20/7. when the Exe- 
wor of A. dies, this word V Vhen makes this Le- 
ky Conditional, fo that if V. die before the Exe- 

5 24 . 


If one Deviſeth his Term to B. and aftex he Mort · Mart 
wpeth it to N. and after he redeerns it, and enters, Term if 3 
and dies, it ſcems by this, the former Deviſe to B. My At 5g 


* nor graut to a ſtranger fo long as B. lives, 4 Co. 
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The'Law: e, 


2 the Legacy is loſt and goes not to the Ml Sor 


Where the 


keel Tem Heirs of the body of B. remainder to C. and the Heirs 
avethe Jerm f the body of C. B. enters by Aſſent of the Execu 


and not the 


Peviſee. 


| E of the Term take Husband and dies, her Hus 


Executor or Adminiſtrator of V. when the Executor Ml 21 


of A. dies, as it would if A. hed dest l we to y. N 
to be paid when the Executor of A. dies; for in B. 


this laſt Caſe the Condition is only annext to the Ml for 
time of Payment, and the Deviſe of this Legacy is I nil 
abſolute, but in the firſt caſe the deviſe it ſelf is con- fat 


ditional, ibid. 11, 


A. giveth his Term to B. for life of B. B. enters | 
by Aﬀent of the Executor of A. B. dies before the br 
Term expircd, the Executor of A. or the Admini- s 
ſtrator of the Goods of A. not Adminiſtred by the Wl and 
Executor of A. ſhall have the reſidue of the Term, 10 
and not the Executor or Adminiſtrator of B. for B. p 
had only an Eſtate in the Term determinable by his {ll Cor 
death, 

A. Deviſeth a Term to B. his Daughter. and the 


tor of A. if B. diſpoſe not of the Term, it goes tc 
her Executor or Adminiſtrator, though ſhe have If 
fue, and if ſhe dies without iſſue, it ſhall not come to 
the Executor or Adminiſtrator of 4. nor to C, for 
the remainder to C. is void; and it B. the Daughte 


band ſhall have the Term, Rolls 611. 

A. ſeiſed of Land in Fee, Deviſeth it to his Ex 
tors to pay his Debts, to hold till his Debts be paid 
this is not a Term certain, but is an incertain Inte 
reſt going to the Executors as a Chattle, and is Aft 
to pay the Debts, and when they are paid, the ow 
cutor's Intereſt is determined, and the Land de 
to the Heir of 4. 4 Co. 82. 8 Co. 96. 
A. deviſeth that his Eldeſt Son with the Executc 
of A. ſhall take the profits of his Land till his young 
eſt Son is 22 years of Age, and then the young 
Son to have the Land to him and his Heirs 3 4. d 
the Fee-ſimple of the Land deſceuds to the 
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$on, till the youngeſt come to 'that Age, 3 1 
216. a e e | | 


z. not ſaying for what time, B. ſhall have the Land generally. 


e 
ns 4 having a Term in Land, Deviſeth the Land as Deviſea Term 1 
he for the whole Term to him his Executors or Admi- 


is iftrators, unleſs by any VVords in the Will the Te- 
n- fator's intent appear to be otherwiſe, 2 Anderſon 


11, 12. | r 


Deviſe that N. ſhall have the Moiety of my Leaſe Where Execu · 
for years with my Executor, my Executor takes not tor ſhall take 


rn as Executor, 
t; Legatee, but hath one Moiety as my Executor, e 


216, { 
4. Deviſeth a Term to W his Executor, upon 
Condition not to Alien by VVill or otherwiſe A. 
dies, V. enters generally upon the Land, prima facie 
t ſhall be intended he takes the Term as Executor, 
nd not as Legatee, Rolls 619. 

A. Deviſeth all his Lands and Tenements to V. 
tis Executor until the debts of 4. be paid, A. dies 
king Lands of Fee-ſimple, and Lands he holds 
br years, V. ſhall have the Term as Executor, not 


ers 
the 
nk 
the end N. hath the other Moiety as Legatee, See 3 Leon 
rm, : | 
B 
his 


till thoſe debts be paid, Moore 447. 470. 

A. Deviſeth that his two Daughters ſhall have the 
pofits of his Term after the death of his wife, who 
"ns his Executrix 3 the wife ſball take only as Exe- 
atrix, and hath no Legacy in the Term to hold for 
nr life by Implication, Moore $71, 1028, 

A. Deviſeth his Goods to his Executor, this is 
wid, for the Law gives them to the Executor as 
lxecutor, and he cannot take them as Legatee, 1 An- 
brſon 22. | , 

4. Deviſed his Term to his Executor until he had 
wied 100 J. and after to the Executors own uſe, he 
likes it as Legatee, not as Executor, Goldsb. 185. 
A. makes B. and C. his Executors, and Deviſeth 
w Term to C. A. dies, C. alone enters and _— 
t 


s Legatee, and the other Land as Deviſee to hold. 


= * * 
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Deviſe of 2 


preſentation Fee, may Deviſe that his Executor ſhall preſent 
to Executor. the next Avoidance after the Parſon's Death, 2C 


this in Law is 2 good Election by him to take it 


gatee or as Executor, if he takes it as Le 


to the wife of N. A. dies, and after N. proves the 


makes N. his Executor, B. dies, N. entred and too 


males of the body of B. for 30 years B. hath but 


the Land, and takes all the profig though C. 

no verbal Declaration how he *: the — 

% 

Legatee, and not as Executor, 2 Co. 37. 8 Ca 9. 
In all caſes where one hath Election to take as Le, 


| | gatee, and 
he hath not other Aſſets belides, the value of the Le 


gacy is Aſſets to pay the Teſtator's Debts, ibid. 
A. makes N. his Executor, and deviſeth a Tem 


VVill; then N. makes his own V Vill, and ſaithno 
thing of the Term, this amounts not to his EleQigg 
to take it as a Legacy in his wife's right, but it ( 
be in N. as Executor, 10 Co, 47. Dy. 277. 367. 

A. Deviſed his Term to B. for life, remainder to 
and made B. his Executor, and dies, B. enters and 


the profits for a year; C. brought an Action of ac 
count againſt N. as Bailiff: Reſolved, that the aQiog 
lay not, for C. was never poſſeſt of the Term in u 
gard B. never declared that he took it as Devilee 
and the Law faith he took the Term as Executoryi 
the contrary be ſhewn, Dy. 277. and fo the 
tory deviſe of C. was defeated,” 10 Co. 47. 49. 
A. deviſeth his Fee · ſim to B. and the He 


Term determinable upon the death of AH. witna 
Iſſue - male, fo that if B. enter after the death of 
and then B. dies, his Executor or Adminiſtrator ii 
have ſuch Term, and not his Iſſue- male, 10 
47. Telv. 73. 

A Parſon having che Advowſon of his Church 


378. So he may Deviſe that his Executor ſhall f 
{ent once after the Parſon's Death, and may deviſe! 
Inheritance of the Advowſon · to another in Fee C 
371. WE 4 

Af 


poſſeſt of a:Legſe for years, by his Will Devi- - 
(th it to N. not ſaying for what time, N. ſhall have 
the whole Term to him, his Executors and Admini- 
lors; but if the Term being for 50 years, had 
teen deviſed to N. for 20 years only, or for the life of  * 
N.if the 20 years determine or N. die, the relidue 
of the Term goes to the Executor of A. the Devir 
ſor, Dyer 307. 4 | l 
A. ſeiſed of Land in Fee, - levies a Fine of it to When the 
be uſe of himſelf for life, remainder to his Executors, x pany > loſe 
il they have levied:300 J. out of the profits; A. dies, Necks, N 
bs Exccutors ſuffer a ſtranger to hold the Land, and 9 
preceive above 300 J. out of the Profits, and after 
de Executors of 4, enter and Leaſe the Land for 
jars, This Leaſe is void, for the Executors Eſtate 
ms determined hy their negligence, and the Words 
{in che Derd declaring the uſes of the Fine) till they 
ne levied 300 J. (hall be expounded as if the words 
ere till they might conveniently have levied the 
Tamm a dentbl ie E. a Fame Se ( he being 
A Term is deviſed to K. a Feme ing Executor hath 
be Deviſor's Executrix ) during the time (he remains Rent as a Le- 
ue, and if (he Marry, ſhe to have only a yearly cy, andthe 
iat of 20 . out of it for her liſe. She aſſents to the bart s Exe- 
legacy and enters, and after the Marries, ſhe ſhall 
hen have the Rent as a Legacy, and the Term as 
Lxecutrix, which Tem ſhall go after her death to 
u Executor, and not to her Husband, unleſs he be 
ker Executor; and if ſhe die Inteſtate, the Term goes 
the Adminiſtrator of the Goods of the Deviſor, / 
bt adminiſtred by her, Rolls 610. | 
but if a Term be deviſed by A. to K. a ſingle 
Woman Executrix of A. abſolutely, and A. dies, and 
r aſſents to take it as a Legacy, and Enters, and at- 
A Marries and dies, this Term goes to her ſurviving 
Wand, for the property of that Term, after ſach 
n aſſent was in her own right, and was ve- 
Lin the Husband by the Marriage, and bis ſurui- 
Ino her. | A. ſeiſed 
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The Law ofiExeclitos, 
A. ſciſed of Lands in Fee, by his Will in writ 


makes E. kis Executor, and. deviſeth that for - 
towards the maintenance of the Children of A. the * 


faid B. ſhould receive the profits of thoſe Lands un- 
till his ſaid Children ſhould attain their reſpective A. 
es of 21 years; 4. died, B. proved the Will and 
W- - | Entred, and made his wife his Executrix, and De- 
a viſed that ſhe ſhould diſpoſe of thoſe profits according 
1 | to the Will of A. and after B. died poſſeſt of the {ai 
Lands, and Mary his Wife proved his Will, and 
| leaſed it to the now Defendant, the Children of 4 
being yet under Age. It was objected that B. 
Executor of A. had only a bare Truſt by force of tl 
Will of 4. and ſo this Leaſe made by his Executri 
was void; but it was adjudged by the Court to} 
an Intereſt in B. during the Childrens Minority, fo 
ſuch Deviſe of the protits by A. to B. was in law 
Deviſe of the Land it felf, and that it was a Chatt 
veſted in his Executrix, until the Children of 4. re 
ſpectively attained their full Ages, and fo long 
' Leaſe made by her is good to the Defendant, Ca 
ter's Rep. 25, 60, 64. Courthopes's Caſe. 
Reſolved that if 4. deviſe Land to his wife unt 


his Son be 18 years of Age, ſhe bringing up the 80 ane 
and A. dies, and after his Son dies before his Age « 
238, yet this is a Chattle veſted in his wife, and got 


to her Executors or Adminiſtrators until ſuch time 

 . the Son would have been of that Age if he had! 
2 ved, Carter's Rep. 7. 

| An Executor of neceſſity miſt aſſent to a Legat 

deviſed, for the Legatee hath no property therein t 

ſuch Aſſent or Delivery of the Legacy by the Exe 


1 tor, 2 E. 4. 13. Stilen 72. 542. 10 Co. 4). wy H 
R H. 6, 30. | | 14 & e 
Executory De- A Term is deviſed to B. for his life, and after 


viſe. C. and his Aſſigns, and if C. die without iſſue t 
living, then N. to have it: This Deviſe to N. 
void, becauſe he cannot have it unleſs C. die * 
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fue, which is a Limitation perpetual by Intendment 
of Law; and the Aſſignee of C. is to have it untill 
C die without iſſue. And the Limitation that N. 
fall not have it unleſs C. die without ifſue then living, 
tat is, at the death of C. that helps not the caſe 
this was adjudged in the Exechequer Chaniber, and 
the Court would not admit of any Executory deviſe 
p be good, if it exceeded the Limitations in Ma- 
Manning 's Caſe in Cook's Reports, for the ma - 
x inconveniencies ariſen thereby, Rvlls 613. 

A. having a Leaſe for years, grants it to B in 
mk to the uſe of 4; this uſe is in the nature of a 
thattle in 4. which he may diſpoſe of and deviſe by 
b Will, as before the Statute of Uſes, and remains 
W 2s it was at Common Law, when uſes as to in- 
ritances allo might have paſt by Will by Deviſe, 
ich are now extinguiſh'd by the Statute that 
wsfers the uſe unto the poſſeſſion as to all Inheri- 
xes, but that Statute extends not to uſes limited 
it of a Term; and if ſuch Uſe or Truſt of a Term 

ot deviſed by Ceſtuy que uſe after his death, it 
pes to his Executors or Adminittrators. See Perkins 


And thoſe that are intruſted with ſuch Term, may 

compell'd in Chancery, and ſo may their Execu- 
6 or Adminiſtrators to diſpoſe thereof as by the 

e of Ceſtuy que uſe (or of his Executor or Ad- 

niftrator ) by Will is appointed. | 

Lelſee' for years Deviſeth the Land for ſo man 

n of the Term as ſhall be to come at his death; 

„good, for the VVill takes effect by the Teſta- 

$ death, and when he dies It is reduced to a cer- 

ty how many years are then to come, but a grant 

i executed made by ſuch a Leſſee in that man- 

k void for incertainty, Bro. Grants 154. 

4, having ſeveral Leaſes for years, waiting on his Leaſes attend- 
ntance, deviſed them to R. his Daughter, wife ing the Inhe- 
C. and to the Heirs of her body; and if ſhe died ritance. 


with- 
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he Ms The' Law of Executols, 
| | without iſſue, that they ſhould remain to the owner 
ol the Mannor of S. which he deviſed to N. in Tail, 
| and A. made K. his Executrix and died, C. the Hu- in 
8. * band of R. cauſed her to take the Leaſes as Executrix, 
WM and to waive the Legacy, and after K. died without 
iſſue, then C. cauſed W. to take Adminiſtration of 
the Goods of K. at the colts of C. and then procured 
Is. to convey the Leaſes to C. The Heir of N. af 
ter by decree in Chancery recovered the Leaſes againd 
C. for his two frauds in ptocuring his wiſe to waive 
taking them as a Legacy, and then in cauſing VV. tc 
take Adminiſtration and convey to C. Moore 724. 
A married Woman being Executrix of FJ. S. he 
former Husband may, without her preſent Husband' 
aſſent deliver a Legacy deviſed. by J. S. his Wil 
be good provided ſhe have Aſſets, 7 H 
4. 13. . It 
4 Deviſeth by his Will 20 L to his Wife to b 
paid in four years, and dies, and after within a 
the dies, this was a duty due to her in her life, the 
the died before the whole was payable 3 ſo that he 
Executor or Adminiſtratror after the four years enc 
ed, may recover this Legacy againſt the Executor 
#24 818; | 


_ = -- 
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| Leaſe, Surrender ' ; 


If one having a Leaſe for years, as Executor 
Adminiſtrator of J. S. purchaſe the Free - hold, | 
Term is extinct, Brok. Surrender 52. and yet it 
mains Aſſets in the Purchaſer s hands. 

A. B. and C. have a Term as Joint Execute 
and ont of them ſumemders all his intereſt in t 
Lands to the reverſioner ; by this the whole I 


all the Lands is ſurrendred, as much as if they 
all ſurrendred, Perk. Sect. 586. 
A. gave by his Will a Leaſe for years to B. R. 
Exccutrix of A. proved the Will, and 


WH 


took 7. 
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Huband, and he takes anew Leaſe from the Teſta- 
tors Leſſor ; ſuch taking a new Leaſe is a ſurtender 
in Law of his wife's Term, Moore 464. 


Hw Leaſes or Terms for years are Aſſets, vid. Wt 
ua., | 


A Leaſe for years is made to B. and C. with a pro- 
io to be void if they died within the Term, they 
made partition, and after B. dies, his Executor or 
Adminiſtrator {hall have his Moiety during the life of 
C. So if B. had aliened his Moiety to N. and after N. 
dies, N. (hall hold the Moiety of B. during the life 
« C. and in neither of theſe caſes the Leſſor can 
mier into the Moiety of B, Dier 67. | 
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Conditions. 

X Of »Executor being made upon Condition. Where 
Executors ſhall pay Money or emter for Forfeiture, 
though —— in 3 Condition 

ecedent,ſubſequent. Condition Repugnant. C 

| From 4 . the Perſon. Condition to m 

ry with Conſent: Condition as well a; Naur 

apportioned, Where "Conditional Legacy ſball 

be loſt. A Term deviſed on Condition ſub 

. ſequent. Condition disjunttive or not. Time 

to perform during life. Condition that be (lull 

not diſturb, but permit the Executor of A, to 

rake Goods. Condition not to alien without | Lis 

® cence. Condition not to deviſe the Term, but on- 

. ly to bis Children. To ſuffer B. to enjoy the Land, 

* Where the word paying is not a Condition. 


Joyner's Caſe. 


Erecutors tho A is bound to B. by Bond in 40 J. with Condi 
not named in LX. tion that 4. (not naming his Executors 


the Condition ſhall perform the Award of C. if A. die, and 


— 2 Executor be ſued on this Bond, it is an ill plea tha 


warded, 


C. Awarded A. to pay to B. 30 J. viz. 10 l. at f 
fer, and 201. at Michaelmaſs, and that A. paid d 
x0]. to B. at Eaſter, and before Michaelmaſs 4 
died, for the 30 J. Awarded is become a Duty to 
and the Executor of A! though not named in tt 
Condition, muſt pay the remaining 20 l. at Mich 
maſs, but if the Condition of the Bond had been it 
A. to perform ſome perſonal Act by a certain day, 
to make a Feoffment, or the like Collateral perion 
Act, A. dies before the day, this is a good plea fort 


and Adminiſtrators. | 

Executor or Adminiſtrator in barr of the Action a- 
gunſt them on the Bond, Raym. 425. See Cro. Eliz. 
10. Dyer 262. 


Lee's Caſe, 


Ambler was bound to Lee by Bond of 600 J. with 
Condition for Ambler's Heirs, Executors or Admi- 
flifirators to pay to Lee his Executors, Adminiſtra- 
tors or Aſſigns 300 J. within two Months next after 


Hmbler's Death, if Mary Daughter of Ambler and 


Wife of Lee, or any iſſue of her Body by Lee ſhould 
te living at Ambler's Death; Lee dies, and fo doth 
Ambler, Dorothy ( Lee's Adminiſtratrix ) ſues Gar- 
ret the Executor of Ambler on this Bond, who ha- 
ung Oyer of the Condition, Pleads that Lee the Obli- 
ee died Inteſtate, and Ambler ſurvived Lee, and 
that the ſaid Mary died before Ambler, leaving I(- 
ie Anne, begotten by Lee on Marys body; and 
tat at Ambler's death, nor at any time within two 
Wonths after, there was no Executor nor Admini- 
ator of Lee, nor any perſon appointed by him to 
rive the 300 J. and that Adminiſtration of the 
Goods of Lee was not granted within one year next 
ſer the faid Ambler's Death. The Plaintiff de- 
aur d generally to this Plea, and had Judgment, 
uſe the 300 J. being a duty, the Defendant 
Mud have pleaded, that he hath been always ready 

pay the fame to the Plaintiff fince the Admi- 

don granted to her, and that he hath brought it 

Wo Court, Raymond 416, 419. 1 Vent. 21. 322. 
Went. 107, 108. Quære if the Defendant ſhould 
ad a Tender thereof to the Adminiſtratrix Plain- 


Edo a certain Act appoint 


te untill B. have performed that Act, and Ad- 
R miniſtration 


241 


A. makes B. his Executor upon Condition, that One is made 
J by 4. within three Executor up 
ſw after the death of A 3 A. dies, by this he dies on Condition. 


The Law of Executoꝛs, 
miniſtration ſhall be granted ( until B. have perſor- 
med it) to the next of Kin to A. and if_ B. fail to 
perform it, ſuch Adminiſtration ſhall be ſo granted 
abſolutely, unleſs a nother Executor was ſubſtituted 
by the Will upon failer of. the Condition. 

Condition A. by his Will deviſeth, that if K. find Diet for 

ſubſequent. C. till C. dies, then K. ſhall be his Executrix, tho 
the words literally taken ſeem to be a Condition 
precedent to her Executrixſhip, yet in Law they are 
a Condition ſubſequent, ſo that K. may be preſently 
his Executrix after his Death, and chat ſhe hall 
ceaſe to be his Executrix, if ſhe find not Diet for C. 
during his life, immediatcly on her breach of the 
Condition, and then Adminiſtration mult be gran- 
ted to whom it belongs, 1 Leon 229. 
So if ſuch Deviſe had been, that if N. ſuffered C. 
to enjoy a Leaſe for three years without Diſturbance, 
then N. ſhall be Executor of A. and A. dies, N. ſhall 
be preſently Executor of A. and the Executorſhip of 
N. determines if N. within the three years diſturb C. 
of enjoying ſuch Leaſe, ibid. N | 

Condition Re- A. makes B. and C. his Executors, provided that his | 

pugnane. C. thall not Adminiſter, this is, a void Coudition 
being wholly t to the premiſes of the Will, 
and they are both Joint · Executors, and may jointly 
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loo 
Adminiſter; but if the Proviſo were, that C. ſnal 1 
not Adminiſter whilſt B. lives, this is a good Con ac 
dition, for it reſtrains the power of C. during the b! 
life of B. only, and here B. ſhall be ſole Executor ſoſ uc 
his life, and after his death C. ſhall be ſole Executor n w 
Dyer 3. Bro. Executor 155. I 
Executors may A. inſcoffs B. in Fee upon Condition, that if A. ai con 
tender Money Eaſter following ( not mentioning the Heirs, Execuſ lo 
| = tae tors or Adminiltrators of A.) pay to B. 500 J. t Frec 
namd. Feoffiment thall be void, if A. dies before Eaſter, and cu 
his Executor or Adminiſtrator at Eſter Pay or Ten ; 

der the 5001. to B. and it is refuſed, the Condition: 


is pexformed, and the Heir of. A. may enter upon 


and Adminiſfeato!s, 243 
« ſo if ſuch Heir at Eaſter make ſuch Payment or Ten- : 
0 der he may enter, ibid. bbge | 
d A. leaſeth a Houſe to B. upon Condition, that if A Condition 
d be minded to dwell in it, and give notice thereof limited to the 
to B. then B. ſhall depart, and the Leaſe to be void Perſan. 
Ir tis is a Condition limited perſonally to A. ſo that 
o' Wl efter the death of A. ( who gave no ſach notice ) 
n his Heir, Executor or Adminiſtrator can take no 
e advantage of that Condition, Co. Lit. 219. 
ly A. by Deed: Heafeth to B. for years, and that g. 
all WH ſhall not alien without Licence of A. on pain of for- 
C. Tue, though this in Law amounts to a Condition 
he giving entry to A. for the Alienation without his 
m. 
C 
ce, 
all 
of 
C 


Licence to B. yet if the Executor or Adtminiſirator of 

B, alien without Licence it is no forfeicure, for they 

ue not reſtrained not being, named in ſuch Condi- 

ton; and Conditions defeating an Eſtate are taken 

lncly, Dyer 65. | | 

A. leaſeth to B. for years upon Condition, that B. 

ſhall not grant over the Land to be holden at his Will, 

«otherwiſe, if he by his Will deviſeth this Leaſe to », 
hat WY tis Executor, who takes it as Deviſee, and not as | 
10n  Executor, this is a breach of the Condition giving 
Vb entry, not fo if he had taken it as Executor, 3. Leon 

100, 


hall if Legacy of Money or Goods be given to K. up- Condition to 
a Condition, chat ſhe marry with the conſent of — Fog 
tr Mother ( or of any other) it may be recovered 

u Chancery, or in the Spiritual Court, if (he Mar- 

without ſuch conſent, Meore 1176. 

If A. leaſe Land to B, for Life or Years upon 

Condition, and that A. may Re-enter for the Con- 

lion broken, regularly after the death of A. his Heir, 

lrecutor or Adminiſtrator, cannot Re-enter for the 

Condition broken, as A. himſelf might, for they are 

nt named in the Condition, 8 Co. 90. 27 fl. 8. 
DD 


R 2 A. 
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Condition as A. leaſeth 20 Acres of equal value to B. for 10 
well as Rent years rendring Rent, with Condition of Re-entry for 
pos Non-payment 3 A. dies, and 10 of the Acres deſ- 
Heir and Exe- cend to his Heir, being Fee-fumple, and the other 
cutor. © 10 Acres come to his Executors for a long Term 
which A. had therein; this being by Act of Law, 
the Condition as well as the Rent ſhall be divided 
for the future as the Reverſion goes, and the Heir 
ſhall have one Moiety of the Rent, and the Execu- 
tors of A. ſhall have the other Moiety, and they may 
ſeverally Re. enter as to their, reſpective Intereſts for 
Non-payment of Rent, being legally demanded, or 
diſtrain, Cr bring their ſeveral Actions for Rent; but 
the whole Rent due to A. at his death for all the 20 
Acres, goes to his Executor or Adminiſtrator, 2.Cro, 
90 . 
When a Con- : If a Legacy be given to J. S. when he ſhall be 
ditional Lega- married (or when he ſhall be 21 years of Age) 
Pee. this is a Conditional Legacy in Law, and is loſt if 
EY, o he die before his Marriage, or attaining that Age 
and ſhall not got to his Executor or Adminiſtrator 

the ſame Law of a Deviſe of 10 J. yearly to o 
while he continues with the Deviſor's Children, i 
he departs from them that Legacy determines by Co 
dition in Law. 
A. deviſeth 50 J. to him which ſhall marry R 
Daughter of A. this in Law is a Condition 
to the Legacy, and none ſhall have it untill he mat 
ries K. And in every LO of Goods and Chattle 
this Condition is implied, that if the Legatee die be 
fore the Teſtator, it is loſt and goes not to the Ex 
_ or Adminiſirator of the Legatee ſo dying, Per 

68. 

That words 7 A. deviſed Land to B. in Fee upon Conditic 
upon Truſt and if he broke it, then the Executors of 4. 
_—— ot their Heirs to have the Land for ever, upon Truſta 
make an E Contidence that they ſhould ſtand ſeiſed to the far 


— Conditi- uſes as B. did 3 B. broke the Condition, the Execute 
Onal. 


«- —w 
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and Adminiſtratoꝛs. 

5 of A. refuſed to Adminiſter, and yet reſolved that 
7 they had a Fee ſimple though ſo deviſed to them by 
; the name of Executors, and not by their proper 
names, and that thoſe Words upon Truſt and Con- 

fdence made not their Eſtate Conditional, Moore 


pay to the Daughter of A. 500 J. at her day of Mar- 
rage, or when ſhe ſhall marry, if ſhe die unmarried, 
e ber Executor or Adminiſtrator ſhall not have the 
500 J. but it is loſt, 2 Bulſtr. 126. becauſe that Le- 
cy is not expreſly 5 to the Daughter. 

i So if A. had deviſed 500 J. to his Daughter, when 
ſhe (hall marry, or when the ſhall be 2 1 years of age, 
40 here the Deviſe it ſelf is Conditional, and the Lega- 
q is loſt if ſhe die before her Marriage or full Age 
but if the Will were, I give or deviſe to my Daugh- 
ter 500 J. to be paid to her at her day of Marriage, or 
of her being 21 years old; here if ſhe die before Mar- 
age, or her full Age, her Executor or Adminiſtra- 
or ſhall have the 500 J. for the gift is abſolute and 
\ 8 but the time of payment is only li- 

ited, 

4. by his Will giveth to B. his eldeſt Son 100 J. 
when C. ſecond Son of A. {hall be ſeven years old; 
4 dies, and then C. dies before he is of that age, 
I ſhall have the 100 J. after the time that C. would 
ave been ſeven years of Age if C. had lived, and fo 
tall the Executors or Adminiſtrators of B. if B. die 
Kore that time expired, 2 Bulſtr. 126, 

d. deviſeth his Term to B. for life of B. remain- 
ly to C. for life of C. if J. S. within two years af- 
tthe death of A. ſhall not become bound to C. in 
50 J. to pay 5 J. a year to C. for life of C. and if 
S. fo become bound, then he deviſed the Term 
d7.S, and the Heirs Males of his body; A. dies, 


r 

n 

＋ 

1 ; ION 

by A. by his Will appoints that 'his Executor ſhall 
u- 

y 


t F, S. dies, not having ſo become bound to C. 
R 3 the 


died within a Month after the death of A. and af-' 
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the Executor or Adminiſirator of J. S. ſhall have the 
Term after the death of B. for that Condition which 
was precedent to the Eſtate of F. S. was diſcharged 
by the Act of God, wiz. by the death of C. within 
the two years which F. S. had by the Will to per- 


form it. | 
WhereaTerm A. deviſeth Land to B. in Fee, if B. pay to the 
is deviſed on Executor of A. 50 J. A. dies, his Heir ſhall hold the 
any Condition Land until the 50 J. be paid by B. to the Executo of 
A. and after ſuch payment, B. may enter upon the 
Heirs of A. So if 4. poſſeſt of a Term deviſeth it to 


ſubſequent, 
and Deviſee 
enters on 


breach of the B. upon Condition, that B. pay to J. S. 5 J. and 
Condition, then B. to have it; A. dies, his Executor ſhall hold 
Brecher, or the Land until B. pay the 5 w 7. 8. and mhen 
enter. ſuch payment is made, B. may enter on the Executor, 

And if a Term be Deviſed upon any Condition ſub- WW w 

* ſequent, and the Deviſee enters by the Executor's Wl re; 

aſſent, if after the Condition be broken, the Deviſor's WM lik 

Executor may enter. | the 

A reverſion in Fee expectant on a Leaſe for ye: cut 

- js deviſed by A. to B. if the Executors of JA. peric A, 

not a certain Condition, and his Executors do no ma 

perform it, B. may have Debt for Rent againſt th in 

Leſſee without Attornment, but muſt lay the Actioi s { 

in the County where the Land lies, Winch. 69. Ta 

condition diſ- A. is bound to B. in 10001. that if R. wife of ent 

junttive or ſurvive N. and receives not 300 J. from N. by bs 

not. Will, or by the cuſtom of London. within hay 

Months after the death of N. that then 4. fl 78, 

pay to K. or her Executors 500 J. within fix Mor / 

following, X. ſurvived N. her Husband, and A 

died within the three Months next enſuing, not h due 

ving fo received the 300 J. it ſeems that this excuſeii¶ al 

not A. from paying the 500 J. to her Executors wil auf 

in the fix Months, for this is no disjunctive Cond 000 

tion, giving any Election to 4. but K. not havi 4 

received the 300/, from N. the 500 J. muſt be pa 5 

4 


A. Rolls 451, 
by 145 Fob 


0 A. ſeiſed in Fee, Deviſeth the Land to his Exe- 
h cutors to pay his Debts and dies, if his Executors 
d pay not every Debt which A. owed upon Demand; 
n the Heir of A4. may enter for the Condition broken, 
r- MW becauſe in Law it is a Deviſe upon Condition, Roll. 

439 _ compaſs | 
he Fer ſmmple Land is Deviſed to an Executor to fell, 
he ud pay the Teſtator's Debts; the Executor mutt 
of Wl ellit as ſoon as he may, elſe the Heir may enter for 
the 


breach of the Condition in Law, 38 A/. 3. and if 


to WI. the Executor be tendred Money for the Land, and 
nd be refuſeth to ſell, expecting to fell it dearer, and in 
old Wl the interim the Executor receives the profits, the 
hen WH Heir may enter, 26 Af}. 39. Rolls 437. 

tor, A. conveys to B. in Fee a Mannor with an Ad- 
ub- WHY wwſon Appendant, upon Condition that B. (hall 
or's WI regrant the Advowſon to A. Habendum to A. for 
ſors lie, and if the Church become not void in his lite, 
then one Turn of the preſentation to be to the Exe- 
ator of A. By this B. hath time during the life of 
A. (if not haſtned by requeſt ) to regrant in ſuch 
manner if the Church become not void in the Inte- 
im; but if it happen to be void, living A. before it 
$0 regranted, though no requeſt was to have it re- 
wanted, the Condition is broken, and A. may re- 
ater upon the Mannor with the Advowſon as in 
bs former Eſtate, becauſe in ſuch Cale A. cannot 


3 the Preſentations intended to him, 2 Co. 
8, 


buching the Adminiſtration of the Goods of N. de- 
taled ; if A. adminiſter any of the Goods of N. or 
auſe B. to be ſummon'd into Court about thoſe 


R 4 deny 


Time to 


form during 
life. 


4. is bound to B. by Bond, with Condition that Conditicn “ 
4. ſhall not diſturb B. or make any debate againſt B. not diſturb B. 


bvods, the Bond is forfeited, Roll; 434. Condition that 
A. deviſeth Land to B. upon Condition that B. he ſhall permit 
lull permit the Executor of A. to take the Goods 1 Ayn wa: 
44. out of the Houſe of A. if B. by word of Mouth "A A 


The Lam of Executozs, 
deny or refuſe to let the Executor of A. to take them, 
this is no breach of the Condition, but B. muſt do D. 
ſore Act, as by ſhutting the door againſt the Execu - de 
tor, or laying hands on the Goods of A. and reſiſting un 
his Executor from taking them, or the like, which | 
muſt be particularly ſhewn in pleading, concluding c. 
that ſo B. had hindred and not permitted the Execu- WM ind 
tor of A. to take the Goods of A. out of his Houle, Nd 
7 8 Co. Frances Caſe 91. 2 

Condition not A. leaſeth to B. for years upon Condition, that B. ht 
to alien with- ſhall not Alien without Licence of 4. B. makes C. his Wl Vi 
our Licence. Fxecutor, and deviſcth the Leaſe to C. B. dies out $ 
| of debt, C. enters generally, this is a breach of the Wi 
Condition and a forfeiture, for C. might thereby take Wt: | 
as Legatee and not as Executor, at his Election, and WM rco 
ſo it is an Alienation by B. without Licence of 4. con 
Rolls 429. « / 
| | A. leaſeth to B. for years upon Condition, that B. Wii: 
Condition not ſhall not deviſe the Term, but only to his Children; Wi ud 
l 1 . B. makes C. his Executor, and deviſeth the Tem to Wl / 
Iv to his Chil- a Stranger and dies, though his Executor never al- WL hi 
3 ſent to this deviſe, yet the Leaſe is forfeited, for B. N.! 
put it into his Executors power to Aſſent, Rolls 428. Nr! 
So if B. had deviſed his Term to his Executor to pay Wt v« 
the Debts owing by B. (which deviſe is void becaue WV, a 
the Law gives it to his Executor for that purpoſc, Nu u 
yet becauſe B. hath done his endeavour to pals it by 
deviſe againſt ſuch Condition, it is broken and the 
Leaſe is forfeited, ibid. 
Condition to A. is bound by Bond with Condition, that h 
ſuffer B. to en- ſhall ſuffer B. his Leſſee for years to enjoy the Lan 
joy the Land. quring the Term, and that without the Moleliatio 
of A. or any other perſon, though a ſtranger ente 
upon B. by elder Title, yet the Bond is not forfcited 
for the Word Suffer is to be taken pathvely, to whic 
all the ſublequent words referr ; but if B. be diſturt 
ed by the Procurement, or occaſion of A. or of hit 
ExecutGs, Adminiſtrators or Aſſigns, the Bond 
forfeited Roll. 425, 4 
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4. deviſeth all the reſidue of his Goods after his Condition pre- 
Debts and Legacies paid 3 this is a Condition prece- cedent. 
dent, and the Executor ſhall not have ſuch reſidue 
aatill he hath made ſuch payment, Rolls 415. 

4. deviſeth Land to B. ſor life, paying yearly to 
C during the life of B. 6 J. Rent at Michaelmaſt, Where the - 
ind if unpaid, that C. might diſtrain for it: It ſeem - word Frying) 
& that this word Paying in this Caſe, is not a Con- dition, 
lition, for Breach, whereof B. ſhould forfeit his E- FR 
late, becauſe a diſtreſs for the Rent is given by the 
Win to C. Rolls 411. 411A Yo 


Se 


. 


ut A. makes B. his Executor upon Condition, that 
the i B. do a certain Act prohibited by 4. then C. ſhall OEM | 
ike be Executor of A; A. dies, B. proves the Will, and udien. 6 
and WM covers a Debt due to A. and after B. breaks the | 
A. Condition, and after C. proves the Will as Executor 
4. By Jones and Croke Juſtices, C. may ſue Scire 
t B. iat to have Execution of this Judgment, but 
en; lage Berkley held the contrary, Rolls 889. 
n to A4. leaſeth a Houle to B. upon Condition, that if 
his Executors, Adminiſtrators and Aſſigns did not 
pair it within fix Months after Notice given, to re- 
ur it when it wanted Reparations, the Leaſe ſhall Notice. 


0 pay e void 3 B. leaſed the Houſe for part of his Term to 
caule N and N. ſuffered V. to hold the Houſe, which af- 
ole, a wanting Reparation, A. gives ſix Months notice 
it by N. or . at the Houſe to repair it, and the fame 


ws not repaired, and adjudged that hereby the 
leaſe is not void nor forfeited, for fix Months notice 
wpht to have been given to the perſon of B. the firſt 
lelce, 2 Cro, 9, 10. 644 Owen 114. Yelw. 37. 
A. poſſeit of a Term of 90 years in his own right 
F Indenture, mentioned to be made between him 
ad K. his Wife of the one part, (but not feiled 
ber) and F. S. of the other part Aſſigns that 
ole Term to J. S. rendring Rent to A. and K. 
kd the Survivor of them, and the Aſſigns of "289 
; Su- 


| The Law of Executozs, 
Survivor of them during the Term upon Condition, 
that if the Rent were unpaid, A. and K. and the 
Survivor of them, and the Aſſignee of the Survi. 
vor might Re-enter 5 A. dies, his Executor nor Ad- 
miniſtator ſhall not have the Rent growing due at 
any time after his death, nor ſhall they re- enter for 
Non-payment of the Rent, during the life of K. and 
K. aſter her Husband's Death ſhall have no growing 
Rent, though it is reſerved to her, for ſuch Reſervz 
tion to her is void, becauſe ſhe'was a ſtranger to the 
Deed of Aſſignment 3 and the Condition of 
is determined, becauſe_it goes with the Rent whi 
is determined, but J. S. (the Aſſignee) his En 
cutors and Adminiſtrators ſhall hold the Land during 
the Term, without paying any Rent; for here it i 
reſerved, ſpecially during the Term to A. and R. ane 
the Survivor, and the Survivor's Aſſignee, thoſe ip 
cial words reſtrain the generality which the Lay ir 
plies, if the Rent had been reſerved generally during 
the Term, not ſaying to whom, and then it woulc 
have gone by Law to the Executors or Adminiſtrator 
of A. after his death, but they not being mentionet 
in ſuch ſpecial Reſervation, the Rent is loſt from 
time that A. died, 2 Rolls 450. 
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CHAP. XXII. 
Cuſtom 


cufemi of London, as in Debts on ſimple Contract. 
Attac pleaded in London. Diſtribution. 
Cuſtom of Orphans, Cuſtom to make a Will. 
Cuſtom ſur conceſſit ſolvere. 


He Cuſtom of London for an Executor or Ad- Debt on ſim- 
miniſtrator, to pay a debt owing by the Tefta- ple Contract. 
tor or Inteſtate on a ſimple Contract before a debt he 
owes by Bond, is good between Citizens, Hardr. 
03. | 


Smith againſt Ridees. ; 


4. as Adminiſtrator of C. ſues . in an inde bit Attachment 
n Aſſumpſit tor 30 J. for Wares, fold to . by the pleaded in 
Teltator, . pleads that he, before Adminiſtrati- 4" 

n granted to A. after the death of C. Inteſtate, in 
e Sheriff's Court of London, affirmed a Plaint a- 
zinkt the Archbiſhop of Canterbury (to whom the 
— of —ů — i 3 3 
) in an action upon on umpſit 
« C. for 30 J. lent by . to C. and that . obtain- 
d Judgment upon that Plaint, upon an Attach- 
nent of that debt of 30 l. due from . to C. and a 
Condemnation thereupon according to the Cuſtom of 
Lmdon ; and A. the Plaintiff demurr'd to this Plea, 
ud judgment was given for him againſt V. the 
eſendaut, becauſe the Cuſtom was pleaded, that if 
debtor die Inteſtate, and a Plaint is affirmed againſt 
is Adminiſtrator, and an Attachment and Condem- 
ution be thereupon, that then, c. And __ 
t 


[AF 
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Diſtribution. 


ſuggeſtion of this Cuſtom; and that an Admini 


St. 22. Car. 2. 
c. II. 


bar to this Action by Smith, Jones 166. 


Plaint was againſt the Archbiſhop, and not againg Go 
the Adminifirator, and fo the Cuſtom not being pu- 1 
ſued, the Judgment upon that Plaint is void, androil k 


Percival Cafe. 


The Cuſtom of London for the Diſtribution of 
perſonal Eſtates of Freemen-of London dying Inte 
ſtate, is for the Wife to have one third part, 
Child or Children to have another third part, and 
the Adminiſtrator to have a third part; and up 


firatrix of a Freeman of London was ſued in the Ec # 
cleſiaſtical Court to make diſtribution to the Inteſtat 10 
Kin, out of her third part, a Prohibition was granted 
for ſhe is not liable ſo to do by the Statute of 22 Car 4 
2. cap. 11. The Cuſtom of London and other pl: ; mi 
as to Diſtribution being ſaved by a ſpecial Proviſo ir k 
that Act, Jones 204 1 | 
The Guftom of London for Executors or Anif 


' Orphans. 


Attachment. 


niſtrators of any Free- man, or Free-woman of L 
don dying, leaving Orphans within Age unmarried 
to give Bond in the Court of Orphans, there to giv 
a true account, or elſe" to be committed till they ſ 
become bound, is a good Cuſtom, Hob. 247. Hutt: 
30. and their being bound fo to do in the Spiri 
Court excuſeth them not from this Cuſtom. 
A debt due to an Executor or Adminiſtrator i 
right of the deceaſed, may be attached by the C 
ſtom of London, as other debts due to them in thei 
own right, Rolls 554. but a Legacy in an Executor 
hands cannot be attached by ſuch cuſtom, for it ap 
pears not that he hath Aſſets to pay Debts, and a 
is not recoverable at Common Law, Roll: 5 

No Cuſtom of any place can be good to enable 
married Woman to make her Will of Land = ) 


and Adminiſtrators. 253 
„ Goods, ſhe hath in her own Right, 4 Co. 61. 5. To make a 
unſt A vor to enable 4 Male Infant to — any Will befcre Will. 
pur. he is Fourteen Years Old, 2 Anderſon 12. 
il - and B. being both Citizens of London, A. dies Debrs on ſim- 
Inteſtate, owing 20 J. to B. by ſimple Contract, the ple Contract. 
Adminiſtrator of A. is by the Cuſtom of London to 
pay the ſame in like manner as if it were due by Bond, f 
500. 83. and if ſuch Adminiſtrator be ſued by . 
for a debt of 20 J. which A. owes V. by Bond, he 
may plead ſuch Cuſtom, and that A. and B. were 
both Citizens of London, and that he paid 20 J. fo 
due to B. before the Plaintiff's Writ * ed, and he 


u 
auh not Aſſets beſides, and ſuch Cuſtom is good a- 
zinſt V. the Plaintiff, tho? he is no Citizen of Lon- 
bn, See Dyer 247. 

An Action of debt lies not againſt an Executor or 
AMminiſtrator upon a Conceſſit Solvere by the deceaſ- 
cl, nor can ſuch Action be warranted by any Cuſtom, 
Stiles £99. But by the Cuſtom of London, an action Sur conceffc 
debt lies in the London Courts againſt the Executor ſolvere. 
oAdminiſirator of J. S. upon the ſimple Contract 
J. S. 1 E. 4.6.6. 
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CHAP. XXIV. 
Election. 


bere and in what Caſes it may be made by Ext 
cutors or Adminiſtrators after the Teſtator*s or I. 
teftate*s Death, and where not. Election by the 
Executor to take as a Deviſes at Common Lew, 
or as a Bargain and Sale. Election to take 
Legatee, or as Executor, and what Act ſhall de 
clare his Election. Election expreſſed or imployed 
General entry no Determination of the 22 
What amounts to a claim as Executor. The cn 
ſequence of the diverſity of claiming as Leyate 
or Executor. Executor of an Executor or Adu 
niſtrator ſhall not make ſuch Election. Wi 
Executor ought to make Election before be hat 
it as Legatary. Of general entry as to a Term. 


5 is Executor by wrong of B. and after Adr 
_ _ A. niſtration of the Goods of B. is lawfully co 


one as Execu- mitted to A. the Creditors of B. after ſuch Ad 
tor or Admi- niſtratien granted, have Election to ſue A. either 
ſtrator. Adminiſtrator, or as Executor of B. for ſuch tali 
of Adminiſtration by A. hath not taken away t 
action which was maintainable before againſt him 
his being wrongful Executor, Cro. Elix. 810. 
Where Ele&i- I give to N. one of my two Houſes which he fh 
on ſhall be chooſe, he hath no property until he hath choſen ot 
made by Exe- of them; therefore N. muſt make ſuch Election 
cutot or not. his life, and it cannot be made by his Exeautor 
Adminiſtrator, 2 Co. 335. 

But if a Rent · change be granted to N. for je 
he or his Executors or Adminiſtrators, may at 
time during the Term, ele& to take it as an Ann 

ty by bringing a Writ of Annuity, and declaring 
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and Adminiſtrators.” 
an it, i, or to bet gent by Diflels and Avow- 
xy for it, 2 Co» 36. Dy. 30. 
G if A. Demiſe, Cat Bargain and ſell Land to 
N, fox years by Indenture for Money paid, N. N. in his 
lie, or his Executors or Adminiflrarors after his 
death, may Elect to take this Term as by Demiſe at 
5 Common Law, or as by Bar gain and Sale by the 
15 datute of Uſes; for in both theſe laſt Caſes, N. had 
po i preſent Intereſt and property in the Rent or 
Land ſo conveyed,and Fe les Election is —— 
ner of taking of them, ibid. 
A. ſeiſed WIR NS for years, rendring Rent What Rent 
ly during erm on AM „or within a 
TX _ laying to _ ) the Leſſee Execy gy 
| y it, on May-day or within a | 
hr; + fo tha: if the Leſſor die after Moy-day, 
thin the Month next following, that years Rent 
wes to the Leſſor's Heir as Rent due within the 
tenth, and not to his Executors or Adminiſtrators 
zent due at May. day before, 10 Co. 128. þ. 
4. having 80 in S. levies a Fine of 50 Acres 
$, to B. and B. by the ſame Fine grants and ren- 
* thoſe, 50 Acres to A. for 99 years; A. dies with- 
u Electing which 50 Acres to have, his Executor 
adminiſtrator make may the Election of them; 
4, had an Intereſt certain in 50 Acres, and in 
vt place of S. to take them reſted only in Election 
ich was not determined by his death, Rolls 725. 
4, ſeiſed ef a Mannor in Fee, (part whereof wag Election by 
Leale for years to V.) at a yearly Rent, by Inden- the Executor 
for Money, Demiſeth or Bargains and Sells 8 
mor to H. for 17 years, to commence after the Common {aw 
i of A; A. dies, N. hath Election to take his or by Bargain 
am at Common Law by Demiſe, and then . and Sale. 
lt atforn-to paſs the Rent payable by V. or by Bar- 
nnd Sale by force of the Statute of Uſes, and 
vluch, Rent paſſeth to N. without Attornment, 
without Incolment of the Indenture, tor the Sta- 
ture 


255 


256 


V x * th " oh 


The Lam of Executozs, 


tute of Inrolments extends not to a Term for 


{ 
which paſſeth by Deed of Bargain and Sale, — 6 
$5297. %; a t 
: And if N die not having made ſuch Election, his 1 
Executor or Adminiſtrator after his death, may Elea MW 1 
to take the Term of 17 years, either of thoſe two 

ways, for the Intereſt of that Term it ſelf paſt to him 
by the Indenture, 2 Co. Heyward 37. | F 
8 1 
3 k( 

Election to take as Legatee or Executor. 

A. deviſeth his Term to B. his Executot 4. dies: I 
if B. enter generally and doth not claim or ſhew his 
Election to have it as a Legatee, he takes it as Exe 
cutor, and holds it in the Teſtator's Right, and that 
is his firſt and general authority, though he died ou 

of Debt, 10 Co. 17. and if A. had died in debt, Be 
could not take it as Legatee, for the Term will be to 
Aſſets to pay the Teſtator's debt. di 

Where an Executor is alſo Legatee (of the Teſta th 
tor's Goods) and ſoch Executor deviſeth them by hi 5: 
Will, this in Law is an Aﬀent to take them as Legi 
tee, not as Executor. | en 

A. by his Will releaſeth B. of 10 J. debt he owe El 
to A. this is void; for a Will in Writing, though i 
be ſealed and delivered, is no Deed : But the Execul ent 
tor of A. having Aſſets, may aſſent that B. ſhall te te 

tain the 10 J. as a Legacy, 1 Sid. 42 1. ta 


A. deviſeth his Term to B. his Executor for hi v. 
life remainder to C; if C. releaſeth all his Intereſt an 
Right to B. by the acceptance of ſuch releaſe, it WW und 
an aſſent of B. to take as Legatee, and C. is barrdc 
his Poſſibility, 10 Co. 46, 47. 

A. deviſeth a Term to B. his Executor after h 


Legacies paid, and deviſeth 10 J. Legacy to N. to H | 
paid when N. is 21 years of age, B. cannot alle - 


to take this Term as a Legacy, till he have paid o 
agree 


* ü 2 


— mme, 
A 10 L. bit if 101 ee FRY 
viſed to be paid to N. during that Term yearly, nk 
the Executor may preſently aſſent to take the Texm 1 
is Legatee, elſe he ſhould never haue the Legacy of We. 
wp . — "OE being payableduring the whole Term, 3 

1617 

4. deviſeth his Term to B. bis Executor; and if 8 
Rent out of it to C. if B. pay the Rent to C. by this 2M 

B. afſents in Law to take as Legatee, not as -Execu- _— 
tor, Plow. 522, 340, 544 8 Co. 1 * , 1 


904 


SS Sea 2 


L. deviſed to an Exbeutor. of 6x Eleckion to 
it as Deviſee, or as Executor, and what * 
ſhall An bis Elect in. | 


There * be an implied Eletion as well as un Eleftion er- 
expreſs Election. If a Deviſe be to an Executor Pr, implied. 
for the Education of Children which he doth accor- 
lingly Educate, this makes an Election to have the 
thing by way of Legacy and not as Executor, Plow. 

543. Paramour's Cale. 

One is Deviſce and Executor of a Term, and he Cee cory. 
eaters generally, this is not any Determination of the 0 nf the. 4 
Election, 2 Rep. 37. b. — 55 th as 

If a man deviſe a Term to an — and he + ..Nf 
ters generally, the Law ſhall ſay he is in as Lega- 
te, Prima facie 3 but if he be in danger of a Deve-, 
pov, he may Elect as Executor, 1 Roll. Abr. 619. 


or b 

eſt an een Deriee of a Tem enters generally, 
e, it 1d by Deed recites where he had an Eſtate for years 
at h the ſaid Lands by the deviſe of F. S. and grants it 


wer, this'is a good Explanation of his Entry as | oO 
per, 1 Rolls 26. 620, E -— as 
Leaſe deviſed to his Wife whom he makes Execute 1 
dix, after her Husband's death, it was proved in E- © 9 
dence, that ſhe pal ts 2 if this a- 

mounts 


* 
. 


©. climas Exe- ſecond 


. W-” Law beute, 
What a-. maounts to daim it 25 a a Legacy 8 ; Ao 2 
+ mounts to a ſhelved in Evide 1 5 
ban” be: Gor veil a Er oo ge- 
8 citing Ment. whereas the Hugba und —_ polleſs d in 
5 the night of his Wiſe. a 2s E-xecutrix of her ft ts 
band, Per Curiam, This is an expres claim as 55 
cutrix, and when the | Wife died, if the Husband 
would have advantage of it, he ought. to take Let- 
ters Adminiſtration © of the Goods of her firſt Husband, 
and not of the Wife; büt if ſhe had claimed it as 


| Tue conſe- Legatee and had not been in Poſſeſſion, Admniſtua- 


quence of the 


diverſity tion taken of the Rights and Debts of the Wife, had 
where Execu- been good to that intent, that the Wiſe was not 
trix claims as aul ſſeſt of 1 it, but only had a richt unto it, 
Eau s and of 15 things in action the Husbafd nd might be 
cute. Executor or Adminiſtrator to his Wife, but in th 
caſe they failed of their Title, the clue i ve 
being taken of the Cory of the Teſtatox 
band, 1 Leon. 215, 211 1 quey an N 
this Caſe it was +89 at if the £4 
lection had taken Husband,” that the Rabe might 
have made the Election. 5 
Executor of by his Will gives his Leaſe for years to N his 
an router, Ee, A. ae . enters 154 AY the 
1 Land, the Law after gives N. Election to he it as 
not make ſuch Executor or atee, but if he die making 
Election, and Election, his 12 or Adminiſtrator _ _ 
why. ſach EleQidn, for by the intendment of Law he 
WK | it as Executor not as Legatee, 2 * 37. Play, 


"Where any Chattle real or perſonal is 8. 

ven by A. to B. his Executor, if B. y wor ax 20 

Ele to take it as Leg Site, he ſhall have 05 ex- 

cept he have N ad deb 102 of 4. with he ſame, 

or —_ ome act before, ſhewing his A erent 
in Fact or w to take it as Le tee, then 

; uf take it as Executor, 4 47. E. 277. 


Where 


| 
| 
| 
| 
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Where one 'by his Will gives" fis Term to his | . 
Executor and dies out f debt, if the Executor en- _ 


tas generally, and aſter faith the Teftator hath given 85 
no Legacy from um, but hath bet all to him, it 
ſtems theſe words are no Aﬀent of his to take & L- 
gated, Noll. 20. LR i 
Deviſe of a Ferm to an Executor for life, and af. 
ter to another, the Executor enters generally, he ſhall 
have this as Executor, and not às Legatee, without —_— 
Declaration of his Election, though the Teſtator was ET 
not in debt to any, 1 Roll'? Abr. 619. Pamel and = 
Ferm, vid. 10 Rep. 47. b. 128 | Y 

But it is (aid in Treſſoe's Caſe, That if a Term be 
devifed to an Executor, the remainder over and the 
Executor enters generally, that this fhall be taken as 
Deviſee, for it is more for his benefit, Cro. Bz. 
223. but in Cr. Car. Roſe and Barrlet's, fo. 293. it 
vis agreed by the -whole Court, if one deviſeth his 
Land which he hath by Leaſe to his Executor for life, 
the remainder over, that there ought to be a ſpecial 
aſſent thereto by the Executor as to a Legacy, other- 
wife it is not executed. n 
One poſſeſt of a Leaſe makes his Will and gives to If Executor 
F. M. his father for his life, and after to Elixabeth take a releaſe 
his Sifter; Elizabeth tharries Taylor, F. A. dies, or n H , 
Elizabeth and Taylor enter. Taylor 4, 
the ſpeciable inſtance and requeſt of J. M. per quod- an Election to 
dam ſeriptum ſuum dederunt rela% averunt ſutſum take as Lege- 
reddiderunt to 7. M. all the premiſes, ec. this is an ©*'7” 
aſſent and agreement of the Executor to take this 
by force of the Berik, and it is an Aſſent, iſt. be- 
anke he requeſts it, 2d. Becauſe he accepts it, 10 Rep. 
Lampet's Caſe. | 23; 

Deviſe of a Term to an Executor, and the Exe- 
eutor enters generally, and converts the profits to hi 


own uſe, this is an Aﬀent to it as a „ 1 Rolls 
Abr, 619. Ellis and Osborne. ares * Be." 
S 2 R. be- | 


his Wife at in a Term, its J 


28060 — The Law of Erxecutors, - 
3 EX. being poſſeſſed of a Leaſe, deviſeth divers Le- 
3 gacies of Plate, then he deviſed all the reſidue of his 
8 Goods (his Debts and Legacies paid) to A. his WM | 
” "What paſſeth Wife, whom he makes his ſole Executrix; ſhe de- 
by che word viſeth this Term to F. H. and dies before the Debts 
| (Bona) ina paid; this Leaſc ſhall paſs by the word (Bona) in 
| Will 2 Will, The Queſtjon-was, when he Feme enterd WW © 
_ generally, whether ſhe ſhall be ſaid to be in as Lega- ˖ 
tory, or as Executrix? For if ſhe took it as Execcu- 1 
trix, the Deviſe thereof is void. Per Gawdy and F 
Popham, (he ought to have made her Election, be- f 
fore ſhe had it as Legatory, eſpecially as this Caſe is, i 
it being given by the name of the Reſidue; ſo 28 Y 
© . ſhe ought to have ſhewn that there was ſufficient to | 
W.-. ſatisfie all Debts and Legacies, over and betides that 4 
1 CL éeaſe, and that ſhe would have it by the name of the 8 
| Reſidue, and it is found that ſhe died before all the 
debts of the Teſtator were paid, fo as ſhe cannot have 
it as the Reſidue until they be paid or fatisfyed, Cry, 
Elix. 386. Portman and Willis. | 
The words were, that the Husband had given all 
to her and nothing from her: Theſe words imply a 
conſent to it as a Deviſe, contrary to Coke, who (aid 
that a general entry and proof jof the Will is no aſ- 
ſent; ſhe muſt have it as Executrix before ſhe can 
have it as Legatee, 1 Brownl. 132. Hellam and 
A Deviſe upon Condition to pay Money, and the 
Executor pays it, this is a good Execution of the 
Deviſe, 2 Brownl. 15. 175. | 
What words I am glad of the Deviſe, theſe words are a 727 
1 Aſſent of the Legacy, 1 Roll's Abr. 6 19. Lord 
2 — ib a8 Windſor's Caſe, vid. oY 
4 One poſſeſt of a Legacy, maketh G. and MA. his 
| Son and Daughter Executor, and deviſeth his Term 
4 to his Executor, until ſuch time as all his Debts and 
En | Legacies be paid; the reſidue of the Term he devi- 
5 ſcth to J. his Son. Per Curiam, The Executors do 
* = not 


: in 
. 4s * 
: * 


Ep Has. Er RE. 


. 8 87 


or 
* 


| . and Adinſnfſirators. * * 2611 
not take it as a Legacy, but as Executors, for no 8 
more is given them by che Will, than the Law gi- of 
veth to them as Executors 3 for its given to them but : 
till Debts and Legacies paid. But admitt the Deviſe Where a gene 
be good, yet their general entry doth not execute ral entry does p 
the Term in them as a Legacy; for when a parti- not execute the 
cular Intereſt is given, and the reſidue to another, 1 Les. them f 
this entry ſhall not be an Election to take it as a * 
Legacy, except there be an expreſs Declaration of 
their Intent, ſor otherwiſe they ſhall be charged for 
the reſidue of a De vaſtavit, which the Law will not 
inforce, aliter if an entire Term be given to the Exe- 
cutors, for then there is no miſchief, Cro. Eliz. 
347. Pannel and Fen, vid. More Caſe, 232 or 
233. and 2 Rolls Rep. 158, | 
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BY has, amounts 10. an, Alſent, to,s, Term or Legag. 
1 1 on.of bawing, che Exectgor's, Aſent. Aff 
een by Relations All ion againſt the Legatee a 
wales the, Goads withaw Ant, Of a. Conditiq: 
ve Ale. Aﬀers by Feme, Covert, Exeenri, 
Depaſer pre e Conſent, and grants over, 
quod operatur. Aſſent veſts proper, 


F certain Goods in Specie are given to me by Will, 
"Why can J cannot take them without the Executor's A. 
not * my ſent; ſo if a Term for years be ſo given me, I can- 
Legacy wich · not enter into the Land without ſuch Aſſent, ſor it 
out the Exe: may be, the Executor hath not Aſſets beſides to pay 
cutor's Aﬀent. the Teſtator's debts, Rolls 418. 

But if A. and B. be Joint Executors, and a Le- 
|  gacy of Goods or of a Term is given to A. only, 4. 
Ea. + may Aſſent to ſuch Legacy, and take the Goods, or 
D enter without the Aſſent of B. 11 H. 4. 84. So if a 
So of a Moie- Leaſe for years be given by Will to two Executor, 
ty of a Term the one may Aſſent to have his Mojety preſently, and 
for years, may enter upon the Land, and hold his Moiety with- 
4 out the others Aﬀent, Rolls 618. 

A. deviſeth a Rent or Common out of his Term 

to B. and deviſeth the Term to C. the Executor of 

A. pays the Rent to B. or ſuffers B. to uſe the Com- 
mon, this is no Aſſent in Law to the Deviſe of the 
Term it ſelf to C. Bridgman 55. 
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1 Nein is deviſe bf B. to C. of Land a0 i Af yo 6 
NV for yeats rendring Rent; and Rent is due after lata. N 
ts: death of B. and bescte its Eackuröre Ach? to | 


the Legacy, if the Execute after Aﬀents, this by 
relation makes the Nent to be due to C. from the 
death of B. ſo if B. hdd'deviſed this to C. and aſter 
the death of B. they are ſet out, and the Executor 
of B. aſſents not to the Lagicy until after they are 
ſet out 3 yet this makes the Tyches by relation to be 
due to C. So Cattle * deviſed; and after the Te- 
ſator's death, and before' his Ex. 
the deviſe thi have increaſe, 'rhe' Deviſae after the 
Executor's ' Aﬀent ſhall hade the increaſe as well as 
the Cattle. 


but if Aſſets e this is a Debaſtavit in 
lay; charging A. o value ch Legich, 
Hill. 9 Fac. B. R. 


If A. 


Treſpaſs (or of Trover after Demand of the COoOd 
gainſt N.) Fa 
he yo on that 1850 17 a _ ET Ie 
age, Aﬀents to a it 
Co. Exccutors, Dyer 5 2 bn 
4 and E. 80e Exdfators f c. C. b b W 
tre to A. * a n to C. aud 


A key is LEI N, abſolutly; and the Exe- A co ditional 


t is a good abate Aſcrit in 


Peek 2 Sid. 47. 14 E. 42. 
84 It 


tors ' Aﬀent' to 


Al. and Bate" Executors of C. if A. only Aﬀents A lfent oong | 
112 given by Ct is good a them both; — ng 1 


queaths Goods of 4. to N. which are in Action againſt 
the cuſtody of N. if N. detain them fröm the 'E'xe- Legatee,- who 
ator of 4 (who hath not aſſented to the Legacy JG 
that Executor may have an Action of Detinge ot our Aer. 
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| 24 The law e eee 
IIe is a good Aſſent to a Legacy given to me; if abe 
EkExuxæxecutor deliver it to me, or agree that 1 ſhall have 
tit, though but for a time only; or if he conſent by 
ref BN Word or Deed, that I ſhall take the profits (of the 
Term deviſed to me) to my uſe, either wholly. or 
for a time:; or if the Executor ſay to me, that he 
"intends. that 1 ſhall have my Legacy according to the 
Will, or to the like eflect, Co. 4. 18. "Ig 


Aſſent by 


' Executrix. 


a By the Aﬀent 


Us 


What words 


s Legates. 


Aſſent of the Executor, to take in right of his Wiſe 


Aſſent to 2. 


void Legacy - 


EFeme Covert cutrix to a Stranger, is good if her Husband Aſſent 
to it alſo, elſe it is void, 1 Sid. 187. but the Aſſent to 
ſuch Legacy by her Husband is good. An Executor 
that is not 17 years old cannot Aſſent to a Legacy, 


Aſſents to it, I have preſently the property of thoſe 
Goods to my own uſe, and I may enter to take and 
ſeiſe them, and have the ſame Remedy ſor them 3. 
gainſt the Executor, or any Stranger, keeping them 
as it they were my own at firſt. | 


| property veſt- 
44 eth, 


entry was adjudged unlawtul, for ſuch. deviſe of it 
Nas void, and it muſt g) to the Executor of 4. 10 
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The Aſſent to a Legacy by a Feme Covert Exe- 


A. deviſeth Goods to me, if once his Executor 


A Term is deviſed by A. to the Wife of Nr il 2 


amount to an hex life, remainder to P. and N. was Executor of A, Jut 1 
Aſſent to take if P. deviſed his Intereſt to one V. and died; and af- lat. 


ter N. the Executor ſaid, that if his Wife were dead, Wi! e: 
his Eſtate in the Leaſe were ended, and then it : S: 
mains to P. and it was adjudged that this was a good Ms 


as Legatee, though made after the death of P. and o o 
ſhall Relate to ſettle the remainder in the Executor Y w 
of P. and that the deviſe of it by P. to M. was void, fe 
being of a Poſſibility only, and not of an Intereſt, 
Marſh 136. 1 Bulſtr. 192. 1 Co. 25, ben 
A. hath a Leaſe for years as a bare Executor of tee 
J, S. he by his Will deviſeth it to N. the Executor Md 
of A. Aſſents to this Legacy, N. enters, and his 


perform the firſt Teſtator's Will, and ſuch Aſſent 10 
a void Legacy is void? and if A, * 


#4 n * N — 
* 5 . , CLP 
K* * . _ p . 
* 


lied Inteſtate, the Term would go the Adminiſtra- 
tor of F. S. of the Goods not 'Adminifired by 4, 
Plow, 525. „„ 5 
A. gave a Leaſe for years by his Wil to B. K. the 
Executrix of A. proved the Will, and took J. S. | 
to Husband, and he takes a new Leafe from the Te- „ 
ſator's Leſſor. B. afterwards enters on the Land as . 
for his Legacy, and after by Deed grants his Eſtate Deviſee en- 3 
to the (aid J. S. and R his Wife, and it was ad; ters without 
pdzed, 1/7. That ſuch taking a new Leaſe was a fi- Acne nd ® 
render in Law of his ife*s Term ſhe had as Executrix, mud pad. | 
2d. That B. entring without the Aſſent of the Exe- + ”_— 
atix, had not the Term in him, but only a right OM | 
© the Term, and that ſuſpended while he held * ö 
be Land, 3d. That ſuch grant by B. of his Eſtate is 
2od, enuring as a Releaſe to paſs the Right and In- 
eſt of B. to the Grantees, Moor 464. b 
If Tenant in Fee deviſe Lands to me for years, or 
br a greater Eſtate, or a Rent out of it, I may en- 
xr and enjoy it without the Executor's Aſſent; 
ut if a Termer bequeath to me his Term, or any 
Eſtate out of it, I am a Treſpaſſor to his Executor, 
l enter without the Executor's Aſſent, 1 Inft. 111. 
Stukely as Adminiſtrator of Anne his late Wife, | 
lies Baſtard in the Spiritual Court for a Legacy of Aſſents veſts 
dods given to Anne by X. Mother of Anne, and 9 
Wo of Mary _—_ Wife, which Anne and Ma- 
were Joint-Excutors of K. their Mother; andy 
bf ord pleads there, that thoſe Goods belong to 
ery his Wile as ſurviving Legatee, Anne and Ma- 
hin the life of Anne as Executor of K. having Aſ- 
ted to this Legacy which was joyntly given to them; 
ad the Spiritual Judge having refuſed that Plea, 
ls whole matter being ſuggeſted by Baſtard, he 
wied a Prohibition, and it was granted, See Cro. 
U. 511. and Roll. 301, Pollexfen argued for 
Word, that by ſuch Aſſent of the Executors, the 
operty of the Goods was Jointly veſted in the Le- 
gatees 
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nation of the Property belongs to the Common 
Law. But Maſters: for Stukely alledged, that the 


and here the Legacy was not of certain Goods in 
Whole being divided in into eight parts, the Court gie 


| Aſſent ſhall be 


intended after 


| 9 


ill if he had demurred to the Declaration, Cr. Car. 
ene 


„ m#© d. Mt a 
belong to the Survivor of them, aud the Deteri 


Execittor's Aſſent alfred not — Caſe, and mitteis 
touching; Legacies art proper for the Spiritual Coit; 


Spaciey but of four parts of the Teſtators Goods) the 


no judgment, nor: no Conſultation ĩs awarded, Ser 
Cro. Elix. 206. and Moore 915. Joner 130. 131. 

I leaſe to A. for years rendring Rent, A. deviſeth 
his Term to B. who aſſigned it to C. and 1 
action of Covenant againſt C. and declare that B. en- 
tered ·virtute Legationts, not ſaying that the Execu- 
tor of A. aſſented to the Lagacy, yet this was ad- 
judged good, a Verdict being againſt the Defendant; 
for it ſhall be intended aſter a Verdict, but had been 
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ol IN a 15 ce „ 
ky Bablements- 0 | _ . 1 ; | 
wy Fiſer ſeus . Rho the Eunble- | ; | 
the "ments? Termiendi before tb Corn ſevered; Tem 


ments for years if be ſonlanmg lives. dies before-ſ#« 


ve 1 5 
5 verance. White eme Court nö 3 |; + 
. ments. Where Executors ſhall have the Crop or 
m Parſon ſew: andidier left. Re. 9 
= d diſſifecty. Bi Tenant: fo: Life, 4:-ſown charging C 
+". l. Landi and: dies, Es dies belore the Corn is the Land. 1 
ad- red, the Exeomons or Adminiſtrators of By (hall | 
unt r the 3 4. morithe: Reverlons © 
been Gd, 165. | 
Car lea Land 10;Befor waſp hes aw: it, and |bes The Term 

the Corn is ſevered his: Term ends; ande ends before 
[ ſhall haveche:Emblemens, and not this Exe- the Corn ſeve- 
rs or Adrpinitifators,. Hob: 1329. 
but where, y being Leffee-for:g9yyears, if he. live Tenant (for! 
long; or being Leſſee for years by: Leaſes made N | 
LTenaut fore lite, ſows the land, and! By. dies, Or- e 5 f 
rs before che. Corn ia. ſenered, and ſo doch ideen . | 
in both Gaſes, the Extcutor or Adminiftratorof 
__ $1! havecheEmblenicots, becauſe, the-; Eſtate of, 
depended on an: Incertaintyy: — by * 
act of God, 5*Reps 11 6. r « 
a woman ſeiſed of Land in Fee, or for her life Feme Covert 1 
es it, and after marries, if the Husband after to have the 
before ſeverance, ſhe ſhall have the Emblements, * 
not her Husband's Executors or Adminiſtrators, 
1 727. 
And if Husband and Wife be Joint-tenants for 
* Lives, and he ſows the Land and makes his * 
ren and dies before the Corn is ſevered, the a 
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ſeverance, 


Wife ſurviving ſhall have it, and not the Husband'sE 
cutors 3 but if the Husband ſeiſed in his Wike's righ 
ſows her Land and makes his Executor and dies 
fore ſeverance, his Executor ſhall have the Emb 
ments, and not his ſurviving Wife, Dier 316. 


it to B. for life, remainder to C. B. enters and de 
before the Corn is ſevered, his Executors or Admi 
niſtrators ſhall not have the Crop, becauſe B. was nd 


A Tenant for 
life of B, A. and after B. and 4. dies before the Crop ſevered 


ſown god 2 the Executors or Adminiſtrators of A. ſhall have 


the Executors 
of A. ſhall 
have the Crop. the Law incourageth, 1 Inſt. 55. b. 


- Parſon ſows 


and dies before ſhall hold the whole Land, and B. only ſows it a 
dies before Harveſt, his Executors or Adminiſtrato 
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A. ſeiſed in Fee, ſows the Land, and after grant 


at any charge or induſtry, but C. ſhall have it, H 
132. 1 | | 
A. is Tenant for the life of B. A. ſows the land 


for the Corn is the Fruit of the 'Leſſee's induſt 
and for the benenefit of the Common-wealth, whic 


A Parſon ſows his Glebe and dies before ſeveranc 
and after F. S. his Succeſſor is Admitted, Inſtitute 
and Inducted before the Corn is cut, it ſhall go t 
the Executors. or Adminiſtrators of . who mu 
pay Tythes thereof to F. S. Rolls 655. 
A. and B. are Joint-tenants, if A. grant that] 


ſhall have the Emblements and not A. Not fo, if / 
had only granted that B. might ſow the whol 
which B. doth, and ſo dies, for there A. ſhall hat 
ſuch Emblements, for B. had not the ſole Inter 
in the Land when he ſowed, Owen 102. 
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HAP. XVI. . 
Appearance, Bail. 


tat. 9. Ed. 3. explained. One Executor appears and 

confeſſeth the Aclion. One appears and 8 to 

Iſue, how Prepeſs muſt be continued; Where Ex 

cutors muſt put in Bail or not. Where on @ Writ he 
Error or not. Where upon removing a Cauſe 

bes Corpus or not. 5 | 


Tat. 9. E. 3. c. 3. the Executors though never ſo Stat. 9. E 3. 
1) many ſhall have but one Eſſoine, neither before *Pſained. 
pearance nor after, becauſe their Teſtator whoſe 

on they repreſent could have had no more; and 

ere two or three Executors or more be, they be- 

z ſued in Action of Debt, though all do not ap- 

ur, yet ſuch. one of them, or more, as do appear 

the grand diſtreſs, ſhall anſwer alone without his 

mpanion, _ So of Adminittrators, ſo in Covenant, 


80 | 
mu 


= n other Actions againſt Executors as Executors, 
Nats which appeareth muſt anſwer without his Com- 

1 ion; but a Subpena in Equity muſt be brought a- 
if / 


ynlt all the Executors, and ſo a Latitat in B. R. for 
s Writ mentions not any Debt, or Names the De- 
adants Executors 3 fo it has been ruled when he or 
kj appear upon the Attachment Capias or Exigent, 
Iver muſt be though the reſt appear not. Wife is 
trix ſhe cannot anſwer without her Husband, 
he without her, Vent. 138, 139, 140. 
When Executors as Defendants have appeared, if One Executor 
Jone of them will confeſs the Action, this binds *PPeare and 


whol 
| ha 
Intere 


I concludes the reſt, ibid. |  confkeſſeth 
Debt on Bond againſt the Defendant and his wife _ _— 


" k tix, the Husband appeared upon the Exigents 


ie wm ok Ereritow, 
he ſhall be compelled to put in appearance, Atton 
and Superſedeas for his Wife alſo, otherwiſe an Fxi. 
gent de novo ſhall iſſue out againſt him, Cr. El 

118. Bilford's Caſe. ; | 


Appearance. 


bow By the Statute of 9 E. 3. cap. 3. where fever 

r ie — Executors are jointly ſued, the Executor that fuf 
appears by diſtreſs, ſhall firſt anſwer to bind them 

and this Statute extends to Executors of Executo 

in any remote degree as well as to the firſt Executors 


39 H. 6. 45. | 
Three Foint Executors are ſued, and two of thy 
only appear upon the original Summons, they ( 
not becompell'd to anſwer without the other, be 
further Proceſs ſhall be Awarded againſt the Defaltet 
and an Idem dies datus to thoſe that appeared, for 
the Statute 3 it is intended that when one or patt « 
the Executors ſued, appear upon the third Writ, bei 
a Diſtringas or a Capias, then he or they (hall 
ſwer to bind them, and the other Executors that 
a not then appear, 1 E. 4. 1. 7 E. 4. 2. 
Difference be- By the Equity of the Statute of 9 E. 3. cap. 3. 
tween Deti- one Executor appears upon the Diſtringas or Capi 
nue and Co- againſt all the Executors jointly in an Action of Di 
Feat, tinue, he ſhall anſwer alone, Byo. Exec. 128. 
Not ſo in an Action of Covenant againſt Exe 
tors, for there none of them ſhall plead till they 
appear, Bro. Exec. 36. 
Nor in any Action againſt Executors in the I 
bent and Detinnet, for that Statute extends only 
Actions againft Executors in the Detinnet, 11 H. 
56, 63. Bro. Exec. 54. * 
Where Execu- In Audita Querela (or in an Action of Treſpi 
tor ſhall ap- againſt Executors, he that tirſt appears ſhall anſt 


9 a 15-24 H. 4. 17. by the equity of that Statute, 7 


So alſo, if one of the Executors ſued in the De- 
met by Action of Debt, appear upon the Capias, 
being the ſecond Proceſs, he ſhall -anſwer- alone bh 

uage lince the aid Statute, 4 H. g. 114. 
in Debt againſt B. and C. as Executors, B. only 
pears on the Capias, and pleads fully Adminifired x 
awd iſſue joyned that the Executors have Aſſets, C. 
appears at the Exigent, and pleads that N. is Co- 

Executor with B. and C. and is alive, and hath Ad- 

miniſtred : A. the Plaintiff replies, that B. and C. 

were ſole Executors, and after B. and C. plead, that 

the Inqueſt ought not to be taken on the firſt Iſſue; 

nd it was objected, that by the Plaintiff's joining 

the laſt Iſſue, he had waived the benefit of that Sta- 

tute, that the Executors appearing ſhould anſwer for 

that plea if fully Adminiſtted (it the Plaintiff had 

ot joyned the ſecond iſſue) would have bound all 

he Executors, but at laſt the Inqueſt was awarded 

b be taken upon both iſſues, for if the plea in Abate- 

nent ſhould be found againſt C. judgment ( as it 

ws (aid ) (ſhould be againſt C. of the Teſtator's 

Doods if C. had Aﬀets, and if not, then for the 

whole debt of his proper Goods, and Judgment 

hould be againſt B. if Aﬀets were found of the Te- 

kiar's Goods only, 7 H. 4. 12. | | 
Oue of the Executor's Defendants appears and One appears 
Wikeds to iſſue, Proceſs muſk be continued from Term 2nd pleads to 
Y Term, not only againk the Jurors until the iſſue N ry a 
te tryed, but alia againſt the Executors that did not continued a 
ear ſo long as the action is undetermined, elſe the gainſt an till 
Wt will be wholly diſcontinued againſt all the Exe; the iſſue be 
aas Defendants, 14 H. 4. 11. 7 H. 6. 35. tryed. 

Debt againit Husband and Wife, Executrix of 
. the Wife only. appears, ſhe ſhall not anſwer. 
Fout her Husband, 11 H. 4. 63. Bro. Exec. 5 4. 
g. and C. are ſued in Debt as Executors, C. 15 
gan Infant under 2.1 years of Age, if they both ap- 
Bs by Attorney, it is Error, and the Judgment _ 


Where on a 


Wit of Error Tor to reverſe a Judgment had againſt him, de bo 


or nor, 


7 e D 4 o F p 9 LY * 
"= - 1 W- HY C "x ＋. 2 OW” I + . 
* = 
R 2 - * 
of þ * * * 5 
4 4 
Oo 


be reverſed againſt both, for C. ſhould have appeared i w 


by Gardian, againſt whom the Infant Exccum 18 


might have an Action if he miſplead, but can hare 


no ſuch Action againſt his Attorney, Rolls 287. Mz tot 
Rep. 1. 47. Stiles 318. 

: fiasband and Wife being Joint-Executors, are ſued 
for a debt owing by the Teſtator, and the Husband 
only appears upon the Capias or Diſtring as, he ſhall 
be compelled to plead alone, and it ſhall bind both, 


] 

tine 

Protection. fort: 

| the | 

If Action be brought againſt J. S. as Executor off the 
T. P. and a Protection is caſt for J. S. not naminę Cou 
him Executor, yet it ſhall be allowed, for it is 1 n 
part of his name, 2 Rolls 329. ä 7 
| Exe 

1 he h 

Bail. ſeri 

| | By 

If Action of Debt be brought againſt me as Ext If 
cutor or Adminiſtrator of J. S. for any debt owin mt 
by Contract, Specialty or Judgment, I ſhall not Hur. 
compelled to put in ſpecial Bail, Yel. 53. as I ſha v py 
where ſuch Action is brought againſt me upon WM Law 
Judgment, charging me as for my proper debt alt hm 


my Devaſtavit of the Goods of F. S. or by my fil 
plea, vid. 1 Sid. 63. 398. 3 Bulſt. 3 17. 327. 
Mildmay as Adminiſtrator brought a Writ of 


Inteſtati, and it was allowed, and a ſuperſedeas 
ſtay Execution was Awarded without putting in Bt 
for it is not within the intention of the Stat. 3 7 
1. c. 8, though within the words Cr. Car. 59. but 
Executor or Adminiſtrator, bring a Writ of Error u 
on a Judgment againſt him de bonis propriis,he m 
enter into a Recognizance with Sureties to proſeci 

| W 


and Adminitkratos. 273 
with effect, &c. as that Statute requires, 1 Sid. 
183. The 


Where one that is ſunch en Executor or Adminiſize- Whete Um 


tor in an Inferiour Court, removes the cauſe by Ha- Os a 
begs Corpus or Certiorari, he {hall not put in ſpecial ang ws 
Bail in the Action in the ſuperior Court, as all other not. N 
Defendants not being Executors or Adminiſtrators, 
muſt do upon ſuch removal, and the Plaintiffs de- 
daring de novo, 1 Sid. 418. Jones p. 82. | 

In debt againſt an Executor in the Deber and De- On ſurmiſe of 
tinet, after a Judgment againſt him de bonis Tefta- Devaſtavit. 
toris, upon the Plaintiffs ſurmiſe in the Declaration of 
the Executors De vaſtavit of the Teſtator's Goods, 
the Executor was held to ſpecial Bail by Rule of 
Court, upon the motion of the Phintiff's Counſel, 
Vent. 321. 355. e 

Twiſden ſaid, That in a general Action againſt 
Executors, and it is well proved by Affidavits, that 
te had waſted, the Court will compel him to put in 
ſpecial Bail, Sid. 398. Wheatlyand Lane, Stile 367. 
j Bulſtrode 316. 2 Bulſtr. 284, 

If Executor be ſued in B. R. by Original, he hall 
wt have ſpecial Bail; but if he be Arreſted in Inferi- 
tur Court and removed by Habeas Corpus, he ought 
fo put in ſpecial Bail, Hetiy 72. but vid. ſupra the 
law js otherwiſe, except where Judgment is againſt 
um de bonts propr Hs. 
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| CHA p. XXVII. | m 
Debt by or againft Executors or Admi. 4. 
| : _ ſtrators * 
f | 9 | oy Cr, 
Rule. Teſtator may bind bis Executors where be i; Wl Plc 

not bond. Ley gager. Debt on Abitrament. Fr Wl 

not ſetting — Tythes. Debt by Quo minus n dn 

Simple Contract. Debt on Annaity, Debt on Tel 

Bond, wbere no intereſt appeared ko be paid for it 


35 gears. Action of Debt ſuſpended. No 4G; 
on of Debt becauſe of retayner. Debt againſt the 
ſurviving Exerutor. Debt for Eſcape againſt il 
Executor of 4 Sheriff who bath levied Mont 
Debt on Tally out of the Exchequer. Debt: 
. ©  fanx Return of a Burgeſs. Debt for Rent, or « 
Rem Sick. Ditinet. - Debt on Simple Contratt 
: . Declaration. Debt on Exeruters before prohat 
Derluration for Rent. For arrears of Rent churge 
Debt for Wages ; for Attormeys Fees. Decltrati 

' and. pleading. t e arte 


x 
* > 


„ 1 D3;;3t*g 3% Þ 31}; 456 SY xl ford 

JT cannot be a Debt in dhe Executor where it wa [ 

1 no debt in the Teſtator- H. Covenants with B. u 

keg, put his Son Apptentice to Cor otherwiſe that his EA & \ 

| ecutors ſhall pay B. 20 J. A. doth not put his Son A L. 
prentice to C. and dies, B. brings debt againſt F 

xecutor of A. the Action lies not, for it was n 4! t 

Teflator may debt in the Teſtator, wid. Cr. Fac. 18. Cr. Eg Me 


bind his Exe. 232+ Periot and Auſtin, Cr. Fac.18.Goodwin's Ca 
cutors where but the Teſtator may bind his Executors where 
to himſelf is himſelf is not bound, as the Teſtator aſſumed his E 
not bound. ecutors ſhould pay ſo much a year after his deceaſe. 
Leygager. Its a Rule: No Act of Debt lies againſt Executt 
where the Teſtator might wage his Law, Dier 2 

Pl. 144. therefore an Executor ſhall not be charge 

with a Simple Contract of the Teſtator's in Debt, it 


inn eee. 2:57 
the Teſtator might have waged his Law ; but he ; 
may be charged in Action on the Caſe, 9 Co. 87. 

1 Rolls Abr. 924. and in ſuch caſe of debt, the De- 

fendant Adminiſtratrix pleaded fully Adminiſtred and 

found againſt her, yet the Court. abated the Writ, 

Cr. Eliz. 121. For though the Defendant by her | 
Plea admitted that the Action lay againſt her, yet \ 
when the matter at the beginning is not ſufficient to | 
charge her (as this debt upon the Contract of the a 
Tetator did not) the Court ex Officio ought to a- Abatement ex 
hate the Writ without the exception of the party, Officio. 

and wy Defendant's Plea takes not away the Autho- Fo 
tity of the Court, yes and ire, Horne Wnt 
Executot upon 4. made in the life of his On Arbitra- 
Teltator lies not, for the Teſtator might have waged ment. 

tis Law, Cr. Elix. 557. Hampton and Boter. 

Debt lies for Fifts againſt Exccutors upon the 

jew Statute concerning Parſons, becauſc, this is a 

Duty and no Tort but in the Non-payment ; but by 

ſwiſden debt lies not againſt the Executor of a Pari- 

lioner for not ſetting out of Tiches, but it lies for 

the Execators of the Parſon, Sid. 88. Hole and Brad - 


fard. 5 
againſt the Executor of the Heir who 


7 . 


Debt lies 
ms to pay a Relief, it being a duty to the Teſtator 
br which he could not wage his Law, Cr. Eliz. 88 3. 
ld St. Fobn's 1 K | 

Field by his B. ll ſealed and delivered; acknowledg- 
td to have received of Pretty 40 l. to be equally di- 
ed between A. and B. and to their uſe; A. dies, 
ad Shaw his Executor brings Debt againſt Field up- 
u chat Bill for 20 J. and had Judgment which was 
Mirmed-upon a Writ of Error; though it was ob- 
ited that A. and B. were Tenants in Common of 
the 40 l. and B. ſhould have, joined in the Action 
ir the whole, but the Court Reſolved that there are 
theral Debts of 20 J. to A. and 201; to B. and they 


Free not Tenants i Common of the gol. A fre. 
| N cond | * 


276 The Law of Executozs, 
+ ſecond Objection was, That this Action of Debt lies 
not, which was over · ruled, and it was Reſolved that I 
where F. S. delivers Money to V. upon Conſide- N 
ration to the uſe of 4. A. may have debt for it, and 
ſo is Dyer 20, 21. and a Preſident in, Raſtall's En. » 
tries Telv. 23, 24. . | 
In Aſſiſe, or a real Action brought by Husband th 
and Wite in her right, if they recover, and he dies be- th 
fore Execution, ſhe by Scire Facias ſhall have Exe- a 
cution of the Damages, and not the Husband's Exe- B, 
_ as well as of the Land recovered, Roll; Cl 
89. | | | 
Damages recovered by an Executor or Adminiſtra- ln 
tor of . in right of V. when they are recovered are * 
Aſſets, Co. 5. 31. Hob. 28. 38. Co. 3. 52. Cre. 2. , 
132. If an Executor ſues for and recovers a debt due Wil © 
to the Teſtator, he ſhall recover no Damages for the WW d 
Defandants detaining the debt in the Teſtator's time, by 
Rolls 569. And in an action of Detinue againſt an 
Executor, if he pleads he hath been always ready to 
deliver the Goods to the Plaintiff ſince they came to 
the Executor's' poſſeſſion, the Plaintiff ſhall recover 
no Damages, but only the Goods, Rolls 571. 
Debt by 8% An Action of Debt lies in the Office of Pleas of 


fumple Con ing there by Quo Minus againſt the Executor or Ad- 


1 ä tra miniſtrator of F. S. for a debt owing by J. S. on: 


ſimple Contract to the Plaintiff, becauſe 7. S. could 
not have waged his Law, if he had been ſued in his 
life time there for ſuch Debt; but if an Executor oi le. 
Adminiſtrator of F. S. be ſued in the King's Bench. * 
or Common Pleas Courts for a debt due on a ſimple mn 
Contract of FJ. S. if the Declaration (being in an 
Action of Debt) be demurred to, ſuch Action lies 
not, and Judgment ſhall be for the Defendant, {ee 
Co. 9. Pinchen's Caſe, 11 H. 7. 26. b. 
Debt on An- Such Action alſo lies againſt the Executor or Ad- 
nuity. miniſtrator of a Parſon for arrears recovered in a Sci det 
7 Facial 


by 

ſhal 
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[ 

Minus on a the Court of Exechequer for the Kings Debtor, ſu- 4 
Lay 

ded 

for 
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and Admintſtratoꝛs. 
4 Facias againſt the Parſon, upon a Judgment in a 
K Writ of Annuity, Hob. 122 
4 In Debt againſt A. Executor of B. on a Bond da- _ on Bond 
8 ted 35 years before the Action brought, no Intereſt — gm 
| appeared to be paid thereupon, and it was held that to be paid for 
4 the Principal Money was paid at the day, and ſo is 35 years. 
the uſage 3 and the Jury by the Judges direction gave 
pi Verdict for the Defendant, who had pleaded that 
B. paid it at the day mentioned in the Condition, 
Il; Claytons Rep. 170. a | } 
In Debt againſt an Executor on the Teſtators | 
ſimple Contract, or for Arrearages on the Teſtator's 
xcount with the Plaintiff, or before one Auditor on- 
j ly, if the Defendant plead to iſſue, and it is found 
' WH zzainſt him, Judgment ſhall be for the Plaintiff, be- 
de BY «uſe the Defendant might have abated the Action 
by Demurrer, 10 H. 6. 25. | 
Ie So it muſt where a Leaſe for years is made to me 
10 by the Name of J. S. Executor of N. B. and I 
% ball be ſued not naming me Executor for Rent un- 
wer aid by me, for it grows due upon my own Contract 
nd my own Right, Cro. 2. 85. 
Debt lies not againſt an Executor or Adminiſtrator Wage Law. 
be Diet found by the Plaintiff for the deceaſed (if 
ad. be Defendant demurs ) becauſe he might wage his 
ni b, except the Plaintiff were a Gaoler, and provi- 
ed ſuch Diet for the deceaſed, being his Priſoner, ' 
for then he could not wage his Law, 15 Ed. 4. 
16, | 
An Action of debt lies not for or againſt an Ad- 
miniſtrator or Executor of an Adminiſtrator for a 
n an ©: owing to, or by the firſt Inteſtate, Co. 5. 9. 
Dy. 47. Bro. Exec. 83. | | 
A. is bound to B. in 50 J. A. dies, and /. Admi- AQtion of 
titers ( as Executor in his own wrong) the Goods Debt ſuſpend- 
A. and after B. takes Letters of Adininiſtiation of · 
he Goods of A. though B. may have an action 0 
detinue, Replevin, Treſpaſs (or Trover after de- 
- "on 4 mand) 
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276 The. Law of Executozs, 
ſicond ObjeRtion was, That this Action of Debt lies 
not, which was over-ruled, and it was Reſolved that F 
where F. S. delivers Money to V. upon Conſide- N 
. ration to the uſe of 4. A. may have debt for it, and 
ſo is Dyer 20, 21. and a Preſident in Raſtalls En. 1 
tries Telv. 23, 24. | . 5 
In Aſſiſe, or a real Action brought by Husband th 
and Wife in her right, if they recover, and he dies be. th. 
fore Execution, ſhe by Scire Facias ſhall have Exe- a] 
cution of the Damages, and not the Husband's Exe Wl . 
——Y as well as of the Land recovered, Roll; Cl. 
89, | 
Damages recovered by an Executor or Adminiſtra- lr 
tor of V. in right of V. when they are recovered are Wl * 
Aſſets, Co. 5. 31. Hob. 28. 38. Co. 3. 52. Cro.2, ly, 
132. If an Executor ſues for and recovers a debt due Wi © 
to the Teſtator, he ſhall recover no Damages for the WI d 
Defandants detaining the debt in the Teſtator's time, by | 
Rolls 569. And in an action of Detinue againſt an : 
Executor, if he pleads he hath been always ready to by 
deliver the Goods to the Plaintiff ſince they came to al 
the Executor's' poſſeſſion, the Plaintiff ſhall recover Fai 
no Damages, but only the Goods, Rolls 571. and 
Debt by e In Adtion of Debt lies in the Office of Pleas of i © 
Mm on a the Court of Exechequer for the Kings Debtor, fu- Wl 
— * Con- ing there by Quo Minus againſt the Executor or Ad- he | 
Rag miniſtrator of F. S. for a debt owing by J. S. on: law 
ſimple Contract to the Plaintiff, becauſe F.. S. could ied 
not have waged his Law, if he had been ſued in his lr | 
life time there for ſuch Debt; but if an Executor ui l 
Adminiſtrator of F. S. be ſued in the King's Bench. * 
or Common Pleas Courts for a debt due on a ſimpł 
Contract of J. S. if the Declaration (being in a 
Action of Debt) be demurred to, ſuch Action lies 
not, and Judgment ſhall be for the Defendant, ie 
Co. 9. Pinchen s Caſe, 11 H. 7. 26. b. 
Debt on An- Such Action alſo lies againſt the Executor os Ac 
nuity. miniſtrator of a Parſon for arrears recovered in a Sci 
| Fact 
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Facias againſt the Parſon, upon a Judgment in a | 
Writ of Annuity, Hob. 122, | 
In Debt againſt 4. Executor of B. on a Bond da- Debt on Soul 
ted 35 years before the Action brought, no Intereſt 2 
appeared to be paid thereupon, and it was held that to be paid for 
the Principal Money was paid at the day, and ſo is 35 years. 
the uſage 3 and the Jury by the Judges direction gave | 
2 Verdict for the Defendant, who had pleaded that 
B. paid it at the day mentioned in the Condition, 
Claytons Rep. 170. 11 
In Debt againſi an Executor on the Teſtator's 
ſimple Contract, or for Arrearages on the Teſtator's 
account with the Plaintiff, or before one Auditor on- 
ly, if the Defendant plead to ifſue, and it is found 
zpainſt him, Judgment ſhall be for the Plaintiff, be- 
cauſe the Defendant might have abated the Action 
by Demurrer, 10 H. 6. 25. | | 
So it muſt where a Leaſe for years is made to 
by the Name of J. S. Executor of N. B. and 1 
ſhall be ſued not naming me Executor for Rent un- 
paid by me, for it grows due upon my own Contract 
and my own Right, Cro. 2. 85. 
« of WM Ocbt lies not againſt an Executor or Adminiſtrator Wage Law. 
for Diet found by the Plaintiff for the deceaſed ( if 
ad. de Defendant demurs ) becauſe he might wage his 
Law, except the Plaintiff were a Gaoler, and provi- 
ould i dd fuch Diet for the deceaſed, being his Priſoner, ' 
\ biin chen he could not wage his Law, 15 Ed. 4. 


* * 


16. 
** An Action of debt lies not for or againſt an Ad- 
inpke miniſtrator or Executor of an Adminiſtrator for a 
lebt owing, to, or by the firſt Inteſtate, Co. 5. 9. 
n lie 47. Bro. Exec. 83. 
, fe A. is bound to B. in 50 J. A. dies, and W. Admi- Action of 


filters (as Executor in his own wrong) the Goods Debt ſuſpend- 
d 4. and after B. takes Letters of Adminiſttation of ed. | 
be Goods of A. though B. may have an action of 
detinue, Replevin, Treſpaſs (or Trover after de- 

T3 mand ) 


No Action of A. and B. are bound jointly and ſeverally to c. 


debt becauſe 
of Retainer. 
Wed \ 


- 


Aft ep his Executor. An Action of debt lies not for or « 


Executor. gainſt B. and N. jointly, but muſt be brought by and 
$4 70 


Jodgment, An Action of Debt is brought againſt M. and N. 
— _ not as Executors of V. M. only being the rightful Exe 
; 4 autor, Al. makes default, and N. appears and cor 


mand) againſt V. for the Goods he fo w 
Action of debt againſt #. as Executor of his own 


and that I ſeiſed all the Goods of 4. before Admi. 


*. , * bes. "> doh, 
* 5 


Tie Law of Executors, * 


* 25 „ 


Aiminifired 3 yet he may at his Election have zn 


wrong, averring in his Declaration that no Goods of 
A. came to B. to ſatisfy the debt, or any part of it, 


Sen @ = R hn 


niſtration granted to B. For the reaſon why the Agi. 
on of debt ſhould be ſuſpended, is, becauſe B. might 
retain of the Aſſets to pay himſelf, and here he hath 
no Aſſets, Rolls 940. 


A. and C. both die, and the Wife of A. is Exec 
trix to them both, and ſhe hath Aſſets from A. to 
pay the debt; ſhe dies, and Adminiſtration of the 
z00ds of C. by her not Adminiſtred is granted to N. 
N. can have no Action againſt B. the other Obligu, 
becauſe the Executrix having ſuch Aſſets, was pre- 
ſently ſatisfied of the debt by way of Retainer, wide 
ſupra, Hob. 14. - It 
Ai. dies inteſiate indebted to me by Bond, I may 
have an Action of Debt againſt the Executor or Ad- 
minſtrator of FJ. S. who was the Ordinary or Gar- 
dian of the Spiritualties, who diſpoſed of the Goods 
of A. no body demanding Letters of Adminiſtration, 
Bro. Exec. 161. 
A. and B. are Co- Executors, A. dies, and N. is 


againſt B. only as ſurviving Executor, 20 H. 6. 
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I. makes B. only his Executor and dies, if B. and 
N. a ſtranger both Adminiſter the Goods of V. any 
Creditor of V may have his Action of Debt againſt 
B. as Extcutor only, or againſt B. and N. jointly 2 
Executors of IF. at his Election, ibid. 
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feſſeth the Action, and the Goods of M. in the poſe 
ſeſſion of AA. are taken in Execution on the Judg- 
ment, A. may have his Action upon the Caſe a- 
gainſt N. for ſuch diſceit, but no Action of Trel- 
paks for ſuch taking away thoſe Ooods, becauſe Ad. 
was party to the Judgment, 9 E, 4. 13. * 

A. and B. are Co-Executors of . 4. makes N. 
his Executor and dies, and after RB. and N. both Ad- 
miniſter the Goods of . which of right belong to 
B. the ſuperior Executor only. The Creditors of 
. may ſue them both as Joint · Exccutorꝭ of . for 
N is Executor of his on wrong as to the Goods he 
hath of V. Bro. Executor 29. —_— 

Debt is brought againſt A. as Executor (by wrong) 
re brought, takes Le- 
ters of Adminiſtration, the Action remains good; 
but if Adminiſtration had been committed to hj 
before the Writ ſued, he might have pes hi 
grant of Adminiſtration, and demand e 
the Writ againſt him as Executor, 21 H. 6. f. 

A. owing 5 J. by Bond to. B. dies inteſtate, C. as Chancery. 
tortious Executor Adminiſters the Gonds of A. and 
after Adminiſtration of the Goods of 4. is lawfylly 
granted to N. B. may after bring Debt againſt C, as 
Executor of A. for IN. „ Wa 
taken by C. till he xegoves them, or the value 2 
if N. have no other Aikts, B. cannot {ye N. as Ad- 
miniſtrator, but B. may in Chancery Compell W . 
to ſue C. at Law for thoſe Goods, Co. 5. 34» Stiles 3 
341, 384. Clayton 18. wg | 

An Action of Debt lies not againſt the Executor Againſt a Shes 
or Adminiſtrator of F. $. who was « Sheriff or riff for Eſcape. 
Gaoler, for that F. S. ſuffered a Prifoner in Execy- | 
tion to Eſcape, becauſe it was a perſonal wrong which 
died with his Petſon, Dyer 328. But if a Sheriff le- 
nes Money on a Fieri Facias (though it is nat re- 
turned Fieri Feci) zud dies before he hath paid it to 
the Plaintiff, ſuch Action lies againſt his Executor or 
14 Admini- 


* 


„% — The'Law' of Executors; 
Afton againft Adminiſtrator, for it is grounded upon a Contract in 
the ap nan Law by his receipt of the — on matter 
pf « Sheriff of Record, and ſo a debt accrues to che Plaintiff 
vied Money. from the Sheriff, and not upon the Sheriffs meer 

wrong, Paſ. 15. Car 1. B. Packman againſt Culli- 

ford, per Curiam, Rolls 598. 
A. had a Liberate out of the Exchequer ( upon 
the King's Patent made to 4.) commanding the 
Clerk of the Hamper ) to pay 20 J. to A. receiving 
his Acquittance. un rt 
A. ſnews the Liberate to B. and requires payment, 
and tenders to B. an Acquittance 3 B. aſter dies, not 
having paid the 201. A. brings an Action of debt 
againſt N. Executor of B. ſhewing this matter, and 
Avers, that at the time of ſuch requeſt of Payment, 
B. had Aſſets of the King's Money: The Defendant 
pleaded that B. was always ready to pay the 200. 
but the Plaintiff did not deliver or tender any Acquit- 
tance. A. demurred to this Plea, and the Court held 
this Action lay, and that B. ſhould have demanded 
an Acquittance, and A. need not tender it, and if 
upon ſuch demand A. had denied to give it, B. had 
not been debtor to A. until A. had again ſhewn the 
Liberate, and demanded the 20 l. at ſome time when 
B. had Aſſets of the King's Money, and that 4. 
was ready to give to B. an acquittance, 2 H. 7. 8. 
| A. hatha Tally out of the Exthequer charged up- 
Debt on Tally on B. the King's Officer, to pay Money to A. if 4. 
out of the Ex- ſhews the Tally to B. and demands the Money of 
 chequer. him when B. hath Aſſets, and B. dies without pay- 
=” ing it; A. his Executor or Adminiſtrator may have 
an Action of Debt for it againſt the Executor or Ad- 
miniſtrator of B. 1 H. 7. 17. 2 H. 7. 8. 
| But if the Defendant demurr, ſuch Action (hall 
Te being abate, Vaug ban 100. For if B. had been ſued in his 
brought in life by ſuch Action in Banco or B. R. he might have 
Banco or B. R. waged his Law, See 12 H. 4. 23. | 


* 
* 


A, dies 


in 1 owing 20 l. to B. by Bond, B. 
er may have an Action of debt againſt the by. 
if dhe Name of Ordinary, if he poſſcſ himſelf of the 
er Goods of 4. for that N. once demarided Letters of 
mn IO Dyer 160, 174. Dyer wi Hob. 


on "Ka Sheriff doth not return one that was duly . For a falſe re- 

he kcted a Knight or Burgeſs of Parliament, he forſeits turn of a 

ng Wl to the party grieved a 100. to be recovered by A- Knight or 
Qion of Debt againſt ſuch Sheriff, his — — 

it, . Adminiſtrators, if he Comence his Action within © 

ot WM three Months after the beginning of the Parliament, 

bt nnd in his default to be recovered by any Proſecutor. 

nd And if any head Officer of a City or Borough ſhall 

nt, make a falſe Return of a Citizen or Burgeſs for the 

ant Parliament, he forfeits 40 l. to the perſon choſen, and 

0 |. ot returned to be recovered againti ſuch head Offi- 

it- cer, his Executors or Adminiſtrators, by ſuch perſon 

eld or other Proſecutor in manner aforclaid, and this is 

led h Statute 23 H. 6. cap. 15. 

| if An Action of Debt lies for the Executor or Ad- 

nad miniſtrator of a Parſon; or other Proprietor of Tithes 

the BW upon the Statute of 2 E. 6. cap. 13. againſt a Pariſhi- 

hen WM oner for not ſetting out of the Tithes of his Corn 

A. nd Hay in the Proprietors life 3 but lies not againſt 

8. BW the Executor or Adminiſtrator of ſuch Pariſhioner 

up- chat took away his Corn and Hay, and did not ſet 

4. Nuit the Tithes, for it is in nature of a Treſpals that 

7 of Lies with the Treſpaſſor, 1 Sid. 407. 

ay- A. brings an Audita Querela againſt B. Executor 

ave Wl of C. and A. with Sureties are bound to B. md, Re - 

Ad- ©gnizance to pay the Condemnation if] gee 
be againſt A. in that Audita Querela, and after 

hall WW Judgment is againſt A. therein, B. ſues a Scire 

his Facias againſt F. S. one of the Sureties, and hath 

nave BN Judgment and Execution againſt J. S. on the Re- 
cognizance, and he is taken in Execution and Eſcapes, 
B. bring an Action of debt againſt the Sheriff for 

dies ſuffering 


ſuffering ſuch Eſcape, it muſt be in the Detines only, 
for the Recognizance was made to R. in nature of an 
Executor, the original debt from A. being only due 
to B. as Executor of C. Rolls 0. 
A. and B. are Joint · Executors of C. A. dies, B 
the ſurviving Executor may have an Action of Debt 
againſt the Executor or Adniinifirator of A. fox 2 
debt which A. owed by Bond to C. their Teſtatar, 
Leen. 320. for the debt was not extinct by A. his 
being one of the Executors of C. 10 | 
The Executor of a Leſſee for years having Aﬀets, 
is chargeable by Action of debt againſt him ( in the 
Detinet only) for Rent due either in the Teſtators 
time, or after his death during the Term, tho the 
Teſtator in his life aſſigned his whele Intereſt for the 
ity of Contract ſtill remains, provided the Leſſor 
ve not accepted the Aſſignee for his Tenant, which 
determines the Oontract, and then no Action of 
debt lies after ſuch Acquittance againſt the Leſſee, his 
Executor or Adminiſtrator for any Rent growing due 
after ſuch Acquittance, 2 Sid. 266. 
And where a Leaſe for a year comes to A. as Exe- 
cutor of B. A. cannot waive it unleſs he will al 
waive the whole Executorſhip 3 and though A. ne- 
ver enter on the Land, yet if he have Aſſets, the 
whole Rent reſerved for all the Term, is recoverable 
againſt him of the Teſtator's Goods by Aion in 
the Detinet, ibid. | | 
Where there is a Cuſtom within a Mannor at 
Town to chooſe a ColleQor yearly to gather the 
Lord's Rents, the Lord may have an Action of debt 
againſt ſuch Collector for the Money he hath ſo Cob 
lected, and ſo may the Lord's Executor or Admint 
ſtrator, after his death, for ſuch Money not paid to 
the Lord, for though it ariſeth out of the Lord's I 
heritance, yet it is a particular duty from every ſuch 
Collector for his year, 11 H. 6. 14. b. 15. 


Note, 
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Note, That at Common Law, the Executor or 
Adminiſtrator cf the very Lord, could not have an 
Action of Debt for Rent-ſervice due to him at his 
dcath from his very Tenant, becauſe ſuch Rent con- 
tinued a Free · hold in his Heir, whoſe remedy was on- 
ly by Ceſſavit or Diſtreſs, 1 1 H. 6. 15. 19 H. 6. 41. 
which is now remedied by the Statute of 32 H. 8. 
cap. 37. 2 Inſt, 2. a 7 

A. and B. are — of C. A: alone ſells 
goods of B. for 5 1. A. only muſt bring the Action 
of Debt for the 5 /. not naming himſelf Executor, 
becauſe the Contract was made with him only; but 
when the 5 J. is recovered and received, it is -Allets, 
Hob. £20, | . % hal] 

A. by his Will gives a Legacy of $01. to B. A. 
dies, his Executor delivers the 50 J. to C. to deliver 
t to B. B. or if he die, his Executor or Adminiſtra- 
tor may have an Action of Debt, Account, or Indebi- 


tatus Aſſumpſit againſt C. for this Money received by 


him to the uſe of B. Moor 914. 

A. and B. are bound jointly and ſeverally to C. in 
10 1. A. makes N. his Executot and dies; and after 
C. alſo makes N. his Executor and dies, if N. had 
fully Adminiſtred the Goods of A. before C. died, N. 
3 Executor of C. may ſue B. ( who was bound with 
4.) for the 20 l. debt, Cro, Car. 372. 

Where I (as Executor or Adminiſtrator of . 
fue a Bond made to . though it was not forfeited 
until after his death, my Action muſt be in the Deti- 
hs only, not in the Debet and Detinet, 20 H. 
Fs e "yp | 

A. leaſeth Land for years rendering Rent, A. de- 
vileth this Rent to N. during the Term and dies, 
and the Reverſion of the Land diſcends to the Heir 
of A. whereby the Rent is become a Rent Seck in N. 
becauſe it is ſevered from the Reverſion 3 yet N. may 
have an Action of Debt againſt the Leſſec, his Exe- 


cutors, Adminiſtrators or Aſſigns for Rent due after - 


the 
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TCͤbe Lab ok Executozs, 
the death of A. during the Term, in regard upo 


the Original Creation of the Rent on the Leak 


years, an Action of Debt lay for it, Rolls 598. 


Waver of Poſ- An Action of Debt lies againſt the Executor or 


ſeſion. 


Rent. 


Adminiſtrator of a Leſſee for years (in the Detine 
only) for Rent due before, or after the Leſſee's 
death upon his Contract, though he never entred up- 
on the Land leaſed, if the Leſſor waived the poſſeſ. 
ſion after the Leaſe made, Yelw. 103. 

leaſe to A. for 20 years, A. leaſeth the Land for 
10 years parcel of his Term rendring Rent; A. dies, 
40 J. being then due to him for Rent, V. being his 


Executor or Adminiſtrator, may have an Action of 


Debt or Diſtrain, for thoſe Arrearages were never ſe 
vered from the Reverſion which continues in V. with 


the Rent as annext and incident to it. But if 4. 


ſeiſed of Land in Fee, leaſeth it for years rendring 
Rent, and dies during the Term, 40 J. Rent being 
then arrear to him, which goes to V. as his Executor 
or Adminiſtrator, he cannot diſtrain for the ſame, but 
muſt bring his Action of Debt, for thoſe Arrearages 
are ſevered from the Reverſion which goes to the 
Heir, with the future growing Rent after the death 
of A. during the Term as incident to it, Rolls 
672, 
A. Tenant, and B. Lord, A. dies, and a Reliefof 
o l. is payable by C. heir of A. to B. if B. dies be- 
ſuch Relief is paid, it is a Chattle for which the 
Lord's Executor or Adminiſtrator may have an Mi. 
on of debt againſt the Heir, or his Executor or Ad- 
miniſtrator, but cannot deſtrain for it, though the 


4 Lord in his life could only diſtrain for it, and could 


not bring an action of debt; and if the Lord's Exe- 
cutor or Adminiſtrator had brought an action of 
debt for the relief againſt the heir himſelf, he could 
not have wgaed his Law, Kitchin 146. 


A. leaſeth 


S Ses F828 FF 


— 
cc 


Sr. I - 


and Advilniſiratos. © 285 
4. leaſcth Land to B. for life of B. and after A. by Debt for Rent 
D:ed leaſed the ſame Land to C. for 99 years, if C. where it lies 
ſo long lived, and if C. died within that Term, 4. 
granted that the Land ſhould remain to the Executors 
and Aſſigns of C. for 21 years next after the death of 
the Survivor of B. or C. B. dies, and after C. grants 
that Eſtate ſo limited for 21 years to V. rendring 
Rent, C. dies, and his Adminiſtrator brings an acti- 
on of debt for Rent againſt V. and it was adjudged 
the action lay not, for that contingent Eſtate of 21 
years never veſted in C. nor could he grant or diſpoſe 
of the ſame, Moor 862. for C. might have outlived 
the 90 years, and then his Executor or Aſſignee 
could take nothing. . | 
Tippin as Executor of I. brings an action of debt, 
ie 7 that V. was ſeiſed of certain Tythes for the 
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life of J. S. and V. demiſed thoſe Tythes to Grower 
the Defendant for years by Deed rendring Rent, and 
that 400 J. Rent was arrear to V. at Eaſter next be- 
fore his death and ſtill is unpaid. The Defendant de- 
mur d, and the Court gave the Plaintiff leave to diſ- 
continue this Action, they being of Opinion that it 
les not for the Executor upon the Defendant's Con- 
tract with the Teſtator, this being a Rent (though 
not in point of Remedy) which goes not to the 
Executor of V/V. becauſe it belongs to the Reverſion, 
Raym. p. 18. See Raym. p. 195. 

Hole againſt the Executor of 7. S. Reſolved by 
the Court, that an action of debt lay upon the Sta- 
tute (which gave relief to the Widows of Sequeſtred 
Miniſters) for fiſths againſt Executors, becauſe it 
was a duty in the Teſtator, and that ſuch Action lyes 
upon the Statute of 2 E. 6, cap. againſt a Pa- 
tilioners Executor for Tythes not ſet out by the Ba- 
hioner in his life time 3 but no Action lies againſt ; 
the Executor of a Sheriff that ſuffered an Eſcape in 
lis life, becauſe it ariſeth ex Delicto Teſtatoris, which 
dies with the Sheriff, Raym. 57. 72. 
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Proceſs. 20 J. which C. Matwaſſer of the Plaintiff, and 4. had 
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Wl On 2 „ Mi. 
Te dan of Crete, 
Bail againſt Birtles, reſolved that che Execudt 
is not chargeable in an Action upon the caſe for thi 
Telſtator's ſelling the Plaintiff's Goods, and the Con- 
verting the Monies received to the Teſtator's uſe in 
his life time, becauſe it is a Misfeſans and Tort in the 
Teſtator, Raym. 72. But debt lies againſt the Execy- 
tor for the Teſtators not ſetting out of Tythes in his 
life, for-that is but a Nonfeſ@ns 3 and for that reaſon WM 
debt lies againſt the Executor of a Sheriff, who le- * 
vied Money on a Fieri Facias and died without pay. W « A 


ing it to the Plaintiff, Rem. 72. Dec! 
** | | 133 Intel 
. . | cura 
Fuſtice Morton's Caſe, iv. 


Reſolved that an Action of debt lies for an Executot MW Exe 
upon the Statute of 2 E. 6. cap. for the Defer- Wl Telt 
dants not ſetting forth of Tythes due to the Teliz WM befor 
tort by the Equity of the Statute of 4 Ed. 3. cap. 

And ſo doth an Action of Trover lie for an Execu- 
tor, for the Defendant's converting che Teſtator's 
Goods in the. Teſtator's life-time, and thatithe Exe 
eutor of F. S. may have an Action upon the caſe a 
gainſt the Sheriff, that in che lik of J. 3 the Teſts 
tor ſuffered one to Eſcape that was Arreſted upon 4 
mean Proceſs at the Suit of F. S. Vent. 30. 31. 


Adam's Caſe. 
A. declared in debt apaink B. Executor of C. fo 


tz B. brought a Writ of Error, and aſſigr 
ed for Error, Fi, That debt lies not againſt an 
Executor on the Teſtator's ſimple Contract; Second 
V, That Adutuaſſet Yignitics to lend and not to bot 
tow, and it ſhould have been Maruatus fuiſſet. But 
the Judgment was aftirmed, for the Court * 
| ei 
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Engliſh to borxow 3 and this Action well lies on'fuch 
Contract, the Executor having ſuffered * 
to pals againſt n Fe 10% 1 


| | | Bran c. | 


| Where debt Cos Aion ), is againſt A. 
2 Adminiſtrator of B. and it is not ſhewn in the 
Declaration, that Adminiſtration of the Goods of the 
Inteſtate was committed to the Defendant, it is an in- 
curable fault, though it need not be ſhewn by whom 
it was ſo committed, as it muſt be where an 3 
ſtrator is Plaintiff, Bur i in a Declaration a 
Executor it is needleſs to ſhew that he proved the 
Teſtator's Will, for an Action lies againſt Exccuttts 
before probate, Vent. 2. 84. 


Tregomne's Cale 


in debt brought by Anne 2. Executor of F, 7. 
the declared that 7. T. the Teſtator, and one Fen 
leaſed certain Land for 21 years to /. the 
rendring 20 J. yearly Rent to Fen during his life, and 
iſter his death the like Rent to J. T. his Executor 
and Adminiſtrator during the Term; that en is 
dead, and J. T. being poſſeſt of the Reverſion of 
the Land bel « Tem of Years then, and yet to come 
* made the Plaintiff his Executor and di- 

ed, whereby ſhe is poſſeſt of the Reverſion, and 30. 
Rent is arrear to the Plaintiff at ſuch a Feaſt is un- 
paid. The Defendant pleaded an ill Plea, and the 


Plaintiff demurred, and the Court gave Judgment 
wainſt the Plaintiff, becauſe the Declaration intitles 
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ler not vo he Rent, it not being ſhewn that . T. 
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Debt for ar- 
rears of Rent 


charge and not. 
diiſtreſs, Stat. 


2 goth 6. 37. 
Car. 421. 


* 


in Fee or for Life, Cr. Car. 421. 


Boad given SOM, by the Will bequeaths 20 J. Legacy to his 


for a Legacy, 
debt — 
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A Rent charge is granted to R. for 99 years if he 


ee Law of Exeritoys, 
poſſeſt of the Reverſion when he made his Will, Ve, 
22063; | | 4 1 


live fo long; B. dies, his Executors or Adminiſtra- 
tors cannot on the Statute, 32 H. 8. c. 37. diſtrain 
for the arrearages due at his death, but mult bring an 
Action of debt, which lies at Common Law for the 
fame 3 for that Statute gives diſtreſs only for Rent 
where the Teſtator or Inteſtate was ſeiſed of a Rent 


Goodwin's Caſe. 


Daughter K. and dies; M. the Executor of A. gives 
Bond to K. to pay her the 20 J. and after X. ſues V. 


r on ox nia ani. 


ye Boad. oe the Spiritual Court for that Legacy, and V. pleads 
there that he hath paid the 20 l. to K. according to 
his Bond, which plea the Judge diſallowed, and /. 
ſuggeſting the matter,had a Prohibition ; and a Con- | 
ſultation being after moved for it was denied, becaulc * 
by ſuch Bond given by the Executor, the Legacy 
extinct, and by the Bond the 20 J. is become a debt I t 
recoverable only at Common Law, Yelv. 33. , 
Debt againſt © A Priſoner in the Tower hath Meat and Drink and 
Executors for dies, his Executors ſhall be charged in debt for it, Bl ©" 
a Priſoners C |} 
: 1 Rolls Abr. 9235. 1 
Debt by L. K Labourer ſhall have debt againſt the Executor of * 
bourer and his Malter without Specialty, 1 Rolls Abr. 924 Wl - | 
Servant for ſo Servant for Wages, Moor 922.” Gomerſtal and _ 
Wages. Whatkinſon. | br 
A Quo Minus lies in the Exechequer upon a ſun. 5 
ple Contract of the Teſtator, V aug ban p. 100. pra 
The Inteſtate was indebted to J. S. in divers ſum Wi . .. 
of Money for Wares fold, F. F. became a Bank- $a 


rupe and this debt Was lfgned to the Fund bo 
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on ſimple contract lies not againſt an Executor or 
m Adminiſtrator, and this aſſignment by the Co- 


miſſioners doth not alter the Law, hut that againſt 


an Aſſignee ley gager lies, Cr. Car. 187. Morgan an 
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ing, a Creditor, the Inteſtate died, this Aion of 
Debt lies not againſt the Adminiſtrator, for Debt 


ten. Mp, 
For Debr Forfeited to the Ring by the Common Leygge 


| Law, no ley gage, lies as is the common experience 


in the Exchequer where ſuch Debts are Forfeited and 
Sued, id. ibid. 5 


A Sheriff Levies the Money upon a Fi. Fa. and 


delivers it not to the Plantiff and Dies, his Execu- 
tors ſhall be chargable in Debt; for there is a contract 
in Law. The diverſity is where the Sherifl is charge- 
able in his life for a Tort, or Misfeafance, 
there his perſon is only chargeable, and there act io 
Moritur cum perſona, as in caſe of | 

aſe of payment of Money, the Plaintiff had a Debt 
due to him from the Executors of P. the firſt De- 
ſendant, who paid it to the Sheriff, and thereby he 
xs diſcharged thereof, and if the Plantiff ſhould not 
not recover it againſt the Sherifs Exccutors, he 
ſhould be without remedy, which the Law will 
not ſuffer. Cr. Car. 539. Perkinſon and Calliford. 
| Rolls Abr. 921 meſme Caſe. 


An Attorny brings an Action of Debt againſt Exe- Debt by At- 


Efcape, aliter in Diverſity. 


cator, for certain Fees due to him as Attorny of the torney for 


C B. and alſo for Fees due to him for Soliciting cau- Fes. 


ſes in B. R. The Defendant pleads »'unque Executor 
and found againſt him, and Judgment pro Quere,and 
in Error judgment was reverſed. This action lies 
not againſt Executor: For tho? it lies againſt him 
for Attoryies Fees, becauſe the Teſtator could not 
have waged his Law for them in regard he was 
cmpellable to expend them, yet for as much as 
it is brought for Fees for Solicicing in the-King's- 
where he was * an Attorney, for which 

an 
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290 Tube Law-of Crecutons, 

à2n Action Lies not againſt an Executor, yet he hx 
ving conjoyned them for thoſe - Fees the Action 

lay not, and fo the Writ abated for all. 2 Debt 

lies againſt Executors on ſimple Contract of the le- 

ſtator, if he acknowledge that the Contract or 

admits thereof in pleading, Accompt lies not 

- againſt Executors 3 as if in Accoount brought 2 
gSainſt him he enters into the account and be found 


in arrears, action of Debt lies againſt him for this 


accompt 40 Ed. 3. 10 AID 
Debt for Ser- Debt was brought againſt an Executor for a 
vants Wag: gervants Wages, and becauſe he himſelf retained the 
Servant for the Teſtator, ſo as he had thereby co- 
diſance, it was held he ſhould be charged, otherwiſe 
not; and here becauſe by his he takes notice 
thereof, and admits it by an implicit confeſſion, 
the Action well lies. Tf in Debt upon a'Simple Con- 
tract, the Executor confeſs the Action, or plead 
nil debet, Judgment ſhall be given againſt him, 
becauſe in the one caſe upon the Trial the Truth 
of the Debt appeans, and in the other caſe by his 
Plea he confeſſes it, Cr. Eliz. 425. 459. Rolls 
| o_ Germin's, 1 Rolls Abr. 925. vid. Aud. Caſe 
219, BE.) | | 
Addon for lt is faid, that no Action will lie againſt an Ex- 
_ given in ecntor for coſts given in Chancery, againſt the de- 
cer. ceaſed in a Suit there Godb, 165. For it is loſt when 
the 8 dies. 3 FR 
: Debt lies not againſt an Executor an Arbi- 
1 trament made between the Plaintiff fe. Inteſtate 
in Writing, becauſe the Inteſtate might have waged 
his Law, Cr. 3. Bowyer and Earland. 

It was a Queſtion in Tavig and Roberts Cale, 
Stiles 145. and Hodges, and Fame's Cale, Stiles 
197. whether an Action of debt lies againſt an Exe- 
cutor in Briſtow upon the ſpecial cuſtom of conceſſt 
folvere to pay a debt due by the Teſtator upon a 
ſimple Contrat; and by Rolls it doth not, for vr 

wo 
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"and Adminiffrators, - 


y wage his Law; the reaſon for 
567 as the 9 


po Money may be in private, ſo may the 


t. be made in private. 

Action of Debt Lies for the Rune, or Ad- 
= of 7 1 for a "aq due to him in 
2 t enants or againſt the 
— 2 of ſuch n 49. 
11 H. 6. 13. Cr. El. 883. But lies not for the 
Lord himſelf, for he only may ane which his Exe: 
cutor or Adminiſtrator cannot do but miſt. bring 

their Acticus © rep. $6. 5 rep. 10. 


Decleragion and Pleadings to Actions of Debr, 
and Ditinue brought againſt Executors. 


In Debt againſt Executors, there needs no aver- 
ment of Aﬀets, 9 Rep. b. 94. 6. V. Bane: 7. 

The Declaration in Debt, againſt an Executor for 
the Teſtators Debt is, that the Executor hath not paid 


85 but unjuſtly detains the fame 3 and it was not 


d that the Teſtator had not paid it, and the, 
Plaintiff had a Verdict and Judgment, for this o- 
wiſſive is helpt after a Verdict, Ventr. 1 37. 

Executor Pleads non eff Factum ſuum, its good 
for ſuum (hall be reterr'd to the Teliatop. | wy 
A. Binds him and his Heirs in, an Obligation to; 
B. 4. Dies, leaving Aſſets by diſcent to his Heirs, 
and after V. the Heb of A. Dies, leaving, Aſſets in 
Goods to his Executors, or Adminiſtrators, B. may 
bring Action of Debt againſt the Executor or Ad- 
miniſtrator of the Heir on the Bond of 4. in the. 
Detinet without averring in the Declaration, that the 
Heir had Aſſets by deſcent, for that ſhall be, intend · 
ed unleſs the Defendarit plead the contrary, ier 
344. b. Raſtl, Intr. 171. 
Un 4. 


wok a be to charge an Executor in anARtion of debe 
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the whok 5 L there ſued a Legacy only, 

'* and no part of it is a — ns Comme, 
Law, 2 Rolls. 284. | 

An Action of Detinue lies for an Executor, a. 
gainſt one that detains Goods from him that were 
the Teſtators, calling them his own Goods, for ſo 
they are, he being poſſeſt of them. by. force of 
the Will, and he not name him E in 
ſuch Acton Br. Execut. 84. 


whom the Plaintiff delivered the goods) 
to the Defendants hands after tl Baan df J. S. 
It is a good Plea in Barr, that the property of 
the goods was in N to whom the Defendant deli- 
lwered them, * the Plaintiff's Writ: ſued out, 


9 E. 6. 58. 

A. and B. are joint Executors of C, 4: Dies, 
B. the Surviving Executor Sues V. the ——_— 
4. for detaining.the Goods of C. it is a 
that 4. with his own Money paid a _ 
by C. to the value of thoſe Goods and fo juſtify 


the Defendants detaining of Lawkul. 
Dier 187. gf 9 


A. and B. are Coexecutors of C. A. alone gives 


to N. a Bond wherein N. was Bound to C. the Te- 


ſtator in 50 l. A. Dies, B. the Surviving Executor 
cannot have an Action of Detinue againſt N. — 
the Bond, * he hath it by Lawful gift, Cro. El. 
478. 456. 
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An Action of Detinue lies for a Woman's Ex- 
ecutrix of het firſt Hasband againſt the Executor, or 

Adminiſtrator of her latter Husband that detuins het 

firſt Husbands Goods, 33h 5 
A. M_—_— 2 to — mo L = delivered 

them to N. A. e 20,, B. dies, 2 

and after . Tender the 201. to I St wii was > ae 

Executor of B. who tefuſeth the ſame, if after A. de- 

mand the Diarhond of N. and he doth not deli 

them to A. an Action of Detinue, or of Trover 

Converſion lies for A. againſt N. though the Money 

was not tendred to N Buff. 1. 29, 30» 
Two are joint Executors, and one of them only 

detains my Charters, or Goods, which came to his 

Peſſeſſion from the Teſtator, I can only have my Acti- 

on of Detinue, c. againſt him that detains them, 

and not againſt the other Exxcutor, Br. Execut. 145. 

9. E. 5. 

n Kn of Detinue is brought againſt an In- 

fant Executor or Adminiſtrator, upon a delivery 

of the goods to the deceaſed. The Detendant cannot 

| boy as in reſpect of his Infancy, 11 H. 6. 

* 
| In an Action of Detinue brought by an Execu- Leygager 
/ tor, fox Goods delivered to the Deſendant, by the 
| Teſtator, the Defendant may wage his Law, becauſe 
| ſuch delivery of the Goods is not Traverſable 2 Rolls 
| 109. 

A. delivers a Deed to B. to which I have Right, 

B. dies, and his Executor hath the Deed, 4. cannot 

j have an Action of, Detnue agginft the Executor, 
155 (but 1 may in reſpect of my property) becauſe he 
comes to it by Act of Law, and is not chargeable by 
& the bailment to the Teſtator as the Teſtator Him- 
ſelf was EA not belong 

9 H. 6. 5 . 
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'294 The Lam of Executozs, | 
Detinew for 8+ A. declared againſt B. Exccutor of C: in an Action 
Deed. of Detinue, that N. the Plaintiff's Father deliverd 3 

Deed of Feoffments to C. in his Life to be redeliver'd 
to N. or his Heirs, and that the Deed came to the 
Executors hands after the death of C. and that the 
Plaintiff i is Heir of N. and the Defendant detains 
it. This Declaration was adjudged ill, becauſe the 
Plaintiff made no title to the Land detained in the 
Deeds ibid. The Teſtator burneth or loſeth Goods de- 
livered to him to keep, and they never come to his 
Executor, no Action lies againſt the Executor, for 
the Action died with the Teſtator's perſon, 11 1 


bf "A Feme Covert is Coexecutrix with 4. and ſhe 
dies, if the Husband detains any of the Teſtator's 
goods after her death, A, may have an Action of 
Detinue, Replevin or Treh paſs, or of Trover and 
Convertion, (after demand Bd denial of the Goods) 
_ {ach - Huſband, Werne 10. | 


Aftion f Detinue brought by or Ren- Executor, 
ä or Aen. 


The Executor is not chargeable for Goods del. 
vered to the Teſtator to be ſafely kept unle's 


they came to the Executors hands after the Teli- 
lathe County tors death ;and the Action of Detinue ſhould be 


| tobe brought. brought againſt Executors and Adminiſtrators in 


that County where the Goods came to their hands, 


 Leygager. 3 H. 6.35. E N. B. 117. 11 H. 4. 45. b. and 


in ſuch Actions againft Execators, or 
| tors he may Wage his Law. 

Bay lor releaſeth to the Baylee all Addons Bay 
be Pleaded. they ſhall noe plead this releaſe, 10 Rep. 5 f. b. ſor 
' * - this is determined by the death of the Baylee, 

eb the Exccutor i is new. 
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A. Leaſeth to B. for Life, or Years, if B. doth 
Waſt and after A. dies, his Heir cannot have 
Action of Waſt, becauſe he cannot a acl: 

es nor his Executor, becauſe' he cannot re- 
cover theplace 'waſted, and ſo the Walt by ſuch 
2 Nr g 

1, S. Leſſe for Life, and for 21 vas after com- 
mits Waſt and dies, it ſeems that no Action of waſt 
lies againſt h.s Execuetor or Adminiſtrator, for it is a 
perſonal wrong dying with I. S. 2 Rolls 833. 

By the Statute of 21 H. 8. cape Admini- 
ſtrators muſt give accompt to the Ordinary as Ex- 
ecutors uſe to do. 


The Ordinary cannot revoke Letters of Admi- Adminiſtra- 
niſtration by him granted, for the Adminiſtrators tors Account. 


not bringing in his Accompt, Or an Inventory to 
the Ordinary, Brownl. 1, 44. and yet he may con- 
. and Adminiſtrators to Accompt be- 
him, and to bring in Inventories, and ſorce 
Executors or Adminiſtrators, taking Letters of 
Adminiſtration with the Will annext to perform 
the Teſtators Will in all things, Bulſtr. 2. 315. 
One is Executor of his own wrong, and af- 
ter Letters of Adminiſtration are lawfully Granted 
to him, He mult Accompt before the Ordinary for 
what he had wrongfully FAdminiſtred as well as. 
for what he rightfully Adminiſters and thoſe Let- 
ters of Adminitration ſhall (by way of Reference) 
py him a Lawful Authority as Adminiſtrator 
n the Teſtator of the Inteſtates death, and pur- 
geth his tortions Adminiſtration before ſach: wy 


ters granted, 9 E. 4. 33+ 47. 
u 4 | CHAP. 
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Aions by or againſt Excouors of 
1 8 


| Y 


=. pike” Aon Wa by Eneemors be 
| 2 probate for perſonal wrongs 10 remedy, 

here the Plant if it Aminiſtrarer bow to declare. 
ns you he is Defendant, the Action to be 


* an of all 1 Executori. Jeynder in 
"x nd Severance. Accompt, 


airs for erf 70 * raifed by fale 7 Land, 
Ejebiment. 


A Ccount brought ain Ex Executors, or Admie 
niſtrators, if the Teſtators were before Ay- 
ditors found in arrearages of account, the Execs 
tors liand charged with them, hut otherwiſe not, 
for the Teſtator coight wage his Law Went. 169. 
And in account againſt a Gardian in 
&:c. the Defendant cannot wage his Law, yet in 
reſpect of the privity of the matters of account, 
aud the diſcharge reſting in the knowledge of the 
0 1 hw ction of aceount neither 

eth againſt the Executors of the accountant, nei- 


e Law for the Executor of 


ef him to whom the account is to be made, but 


that is holpen by Stat. It hath been attempted in | 


Parliament, as my Lord Coke obſerves, to ge * 
Action of Account againſt the Executors of 
_—_ in Sogage but could never be Efeted, 
” "i 0 98 be 


No 
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and Idmniniratsy. . + 
No Aion lies the Execators of dhe 
Accountant, except for the King, vid. 1 Ru dir. 
924 vid. Sid. 196. * 

I ſhall lay Jon ſome General Rules, a their 
wigs of Actions, before 1 ut 

No Action bo- 

1 can bring no Aion before of fore Protare 
the Will unleſs of Goods of the Teſtator, taken aut of 88 ſpe» 
their own poſſeſſion 9 rep. 27. Se Ga" 

Ba 118. 

So he may maintain an Adion for Tieſpec done 
upon Leaſe Land, or for _ and — 
Goods and Chatte he may bring Treſpaſs, De- 
tinue, or Replevin before | 8 and che reaſon 
ziven in our Books is, beca ſuch Actions do ariſe 
trom the things in the poſſeſſion of the Executor 
himſell; aliter of Debt or Duty due to the Teſſtator. 

For a perſonal wrong done to the Teſtator, For perſona} 
the Executor hath na remedy, as Treſpaſs for Beating 1 CR 
him, or for a Treſpaſs. done to him in his Cate 
Ca, or Graſs, or for Waſt done upon his 
Lands by his Tenants, And the Rule in this Cafe 
holds Actio perſonalis moritur cum perſema, wide 
| afra Title Action on the Cale ſur og Care 
| 29. 
| When one Sues as Adminiftxator, he muſh Sb en Plate 
by whom, when and where Adminiſtration was hen Admini- 
c committed to him, Bro. Adminiſtrat. 11. r 


mp. 1 
But in Actions 1 Adminiſtrators, it fuf- How where 
ficeth to ſay, that after the Inteſtators death, Ad- he is Defend- 


4 

| miniſtration was committed to him at S. not ſay- — 
| 

d 


ing any certain time where, os by whom, 9 H. 5. 
b, vid. Infra. tit. Declarat. 
Actions fox + Debt to the Teſiator muſt be Aftion to be 


— 


dcdkem z bet 
thoſe Execut 


The Law of Erecutoys, 
Actions may be brought 2p3ink 
ors that Sow Hind, 4 
97. Dier 24. 271. Ph. 3 F Two Executos, 
Ge refaſeth ae dinary, the other Dies, 
he that ſo refuſeth _ „ Wil dee Action in the 
Teſtators right, and ſhew Will the proved by A. 
a 70 in Charck ls the Executor muſt enter 
Actually, and as to ies the Law caſteth the 
on them, Went. 154, 155. 
T have obſerv'd a pretty Caſe in 2 Rolli rep, 
N 
2 er e Chapter of 8. 
to M. N. jointly by ob —— ol. 
Solvend. to the Dean and Chapter only, M an N. 
are Tenants in Common of this Obligation fr the 
take in their natural capacities, and ſo cannot take 
* Jointly with the Dean and Chapter, who take in 
their politique capacity, becauſe they have their 
ff 
t and v the 50 l. m 
to them all, as it ſhould be if there were no Sol- 
vend, and if 24. and N. dye the Dean and Chapter 
alone cannot Sue this Obligation without joyning 
the Executors or Adminiſtrators of M. or N. 
(which of — laſt died) in the Action, for M. 
and N. are] ts of the Bond as between 
thetnſelves, the ſurvivor of them during his 
ee wang with the Dean and 


Sumtnons ee of aa Ad- 
miniſtrators Plaintifs, Lies where one of them makes 
default and the others will proceed in Aioos 
of account, 2 Rolls 486, or of Debt. 10. H. 6 


© and Avminiffrators. AY 
2. B. or of Treſpaſs for the Goods of the Deceas d 
taken away, 14 H. 4. 27 in Scire facias, 2 
Rolls 489. and in other purſonal actions brought 
them as Executors or Adminiſtrators. 2 
A and B. bring Action of Debt as Executors, „ 
A. is Summoned and Severed, B. only Proſecutes, I 
the judgment ſhall be chat B. ane not name- 
ing A. Cr. Car. 42 RIS , 
Three Executors brought an S ion of Trove; 
for the Defendants Converſion of Goods, (which 
were the Teſtators) in the Executors own time. 
Two of the Plaintiffs made default, and were Non- 
ſuited, and Severed by award of the Court, and 
the Third proceeded to Tryal upon the Defendants 
Plea of not Guilty, and had a Verdi aginſt the 
Defendant, but Judgment was arreſted, and it was re- 
| ſolved per Cur. That Severance lies not in this Caſe, 
becauſe the Converſion was in the Executors time, 
and is as if it were in an Action of Treſpaſs. for 
Goods taken out of their own Poſſeſſion, wherein 
Severance lies not, and conſequently the Non. ſuit 
of one of the Defendants in ſuch Cafe is the Non- 
ſuit of all, Hardy. 317. 318. 
Six Executors bring Action, and after Three of 
them are Summoned and Severed, the other Three 
have judgment in Debt ; Judgment ſhall be given 
only for thoſe which proſecuted. Ter, Mich. 11 
Car. Account. 
The King by his Prerogative may have an In- 
formation in the nature of an Action of account 
againſt the Executor or Adminiſtrator of his Ac- 
countant, 2 Rolls 162. Co. 11. 90. b. but no Sub- 
ect can have any Action of Account againſt One 
- Executor or Wenne, Hob. 117. Godb. 
2 9. / 
Hucband and Wife as Executrix of C. bring an Baron and 
Action of Account againſ the Baliff of C. to the Com- Feme, as Exe- 
mon profit of C. and of /. — (Tentewis 2 
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No Acton of If one deviſe his Term to his Executor, for 
accoun or for Life, Remainder to B. and dies, and the Extccu- 


5 Enters and Aſſents to the Legacy of B. and 


of 
Account, B. was Summoned and Severed, and - 


"Law, Dy. 277» 367. 


The Law of Executozs, 
Common, as Merchants, of certain Wines and 
without joining . {who is alive,) in the Action 
and adjudged good for the Plaintiffs to Rec 
ver a Third part, 2 Cro. 410. 

Adminiiiraters and alſo Executors, or Executors of 
Executors may have Actions of Account in right of 
the deceaſed for Monits, &c. rectived by the De- 
fendant by the Statutes of Weſt. 24. cap. 23. 


A. and B. as Executors brought an Aion dt 


A. Sues proceſs till C. the Deſendant was Outlaw- 
ed, and after C. appears and pleads the King's r 
Charter of Pardon to C. of the Outlawry, and Wh 5 
bath a Scire Facias · againſt A. to declare, and C. T 
pleads in Bar the releaſe of B. the Sever'd Ex Wl bc 
ecutor, and Adjudged a good Plea, tho? A, reply ll o 
ed that he was Refiduary Legatee of all the Teſt» in 
tors Goods. But A. may be Relieved againſt B, De 
before the Ordinary, Bro. Execut. 37. 
Where one as Executor of Tenant in Fee, or 
in Tail by colour of a Will, Enters upon Lands 
and Receives the Profits, if the Will be after made 
void, the Heir may after have an Action of Ac- 
count againſt him for the profits ſo received, Leon, 


ans Owen 35. ſor the Law Created a Pr;vity. at 


Dies, and then V. the Executor of that Exec 
tor Enters, aud takes the Protits and keeps out B. 
No Action of Account lies for B. againſt . for 
thoſe Profits for want of Privity in Deed ct 
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Action of Account lies not for re 
ainſt his Coexcutor, that received all the Monies not for an EN 
and Goods belonging to the Teftatar, 11 H 4. 7g. C en 
Rolls 117. | {5947 HO CTY 
Nor againſt the Executor of N. who in his , by 
Life time received Money to Merchandiſe, tho* FF. the — 
acknowledged ſuch receipt by the Deed 3 and dyed full Age a- 
without giving an account; but in that Caſe an Bainſt his Ex- 
Action of Debt lyes againſt the Executor of . at n Pram 
for the Money received, Dyer 20. | * 8 
A. is Adminiſtrator of B. during the Minority 
of C. Executor of B. C. after his Age of 17 cannot 
have an action of Accompt againſt A. for the Goods 


[ 


of B, but C. may have an action of Detinue, as 
3 for them in the Spiritual Court, 


The Wards Adtniniſtrator brought an Action of 
Account againſt the Guardian in Socage by the Name 
of Guardian, for profits received by the Deſendant 
in the Wards life before his Age of 14. And the 
Declaration was adjudged good, tho it did not re- 
cite the Statute of Marlbridg, for that is a gene- . 
nl Law, and this action was for the profits of 
the Wards Free- hold, for it lies not for the pro- 
hs of his Copihold, Cr. Car. 229. : 

_ * had — COuards — of | 
ans Receipt, of profits of the Free · hold i 
der the Wards Age of 14. it muff have OY 

Inſt the Defendant as the Wards Bailiff not as 

ian, Cro. 2. 219, | 

4.is Adminiſtrator of B: during the Minority of 
C. Executor of B. the Adminiſtration granted to 4. 
Brepealed, and IF; is made Adminiſtator of B. du» 
mg Minority of C. and after A. accounts with 
V. and then VV. Releaſed to A. C. at his Age 
of 17, may have an action of account againſt A. 
nd thereby Compel A. to account again with C. the 
Exccutor, Roll, 911. f 

| An 


302 The Law of Executoy, 
Whereinac- An Executor brings an Action of Account up- 
count the De- on the Defendants Receipt of Monies by the Te 
Fendant hie ſtator s hands, the Defendant cannot Wage his Lay, 
IL. bor this is a receipt by the hands of another, dn 

the Plaintiff altho* the Executor repreſents the Te. 
- . - Rator's Perſon, per Curiam, Dyer 183. 

A fertiori the Defendant in account cannot W 
his Law where the Defendants receipt is alledged to 
be partly by the Teſtator's hand, and partly by the 

hands of others, ibid. 5 
Action of Account lies for che King, againſt the 
Executor or Adminiſtrator of an Officer of the King, 
that takes Goods of the Crown, as his Fees, and 
are not ſo, and dies, Co. 1 I. 90, 
For Legacies But after the Executors have Sold ſuch Lands, 
e and of which Legacies are to be raiſed every 
4 "one of the ſeveral Legatees may have his {& 
veral Action of Account or of Indebitatus 4 
fit for Monies received by the Executors to his ule, 
or they may ſeverally recover their Legacies, in 
Chancery for the Executors breach of Truſt, Dy 
pr er gr re. 141. Hob. 265. Rolls 116. 
*bi-dPerion, The Executor delivers a Legacy of 50). to be 
paid to N. the Legatee, N. if he dies, or hi 
Executor or Adminiſtrator may have againſt B. a 

action of account, or of Debt, or Indebititu A. 

| ſumpſit for the 501. received by B. to the uſed 

N. Moor 914. 
— 57 no At common Law they could not have an action 
account at of account for an account to be made to the Te 

on Law ſtator, becauſe it reſted in Privity, but by Stat. V/. 

2. c. 23. Executors may have, and by Stat. 31 L 
3. c. 11. Aminiſtrators may have, and no account 


was given to Executors of Executors till 25 £4. 3: 


e. 8. 5 | 
The Executors of an Heir in Socage that dies 
fore 14 ſhall have it. | 


Tx 


Sense wr O28 


---and-Avminiratos. ? 383 _ 
a Two bring an account, and have Judgment, quod Surviving Ex- 
. MW computer, che one dies, it ſhall not abate, but their pawn 2 eil 
| Survivor ſhall have a_ ſpecial Scire fac ad compe- Scire fac) come 
tand, Cr. Car. 410. 1 Rolls rep. 421. Dr. Hack- t 
well's Caſe, Noy 68, SITS | A Up 

A. and B. are Executors of C. A. alone aſſigns 
Auditors to take the accounts of the Bayliff of C. 
who accounts, and is found in arearrages. A. and 
B. both as Executors of C. muſt jointly bring Debt 
for theſe arrears in the Detinet for the debt was 
never in either of their Poſſeſſion, and they muſt 
declare that ſuch. account was made before M. 
and N aſſigned by both the Executors, to take it 
2 H. 7. 15. 3 

Vid. Infra ſub. tit. Actions againſt Executors or Ad- 


Ejectment. 


Action of Ejectment lies for the Executor, or | 
Adminiſtrator of J. S. Tenant by Elegir, or Stat, ff. dn gt lies 
Staple, or Leſſee for years, who was Ouſted in his tor or Admi- 
Life time (the Term not being | xpired) by Equi- niſtrator of 
ty of the Stat. of 4 Ed. 3. c. 7. that gives an A- 4 
ction of Treſpaſs to Executors for Goods of the fur de 
Teſtator taken away in his Life, 7 H. 4. 6. ö. MAD 

Husband and Wife are Ejected of the Wives Raron brings 
Term, if he only brings an Ejectment (as he may) Ejectment of 
nd recovers and dies, his Executor ſhall have ſuch the Wives 


* Term and not his Wife ſurviving him, for by the 140d and fr.. 
1 £40 bands recovery in Ejectment the Term was (yo. hall 
county Velted in him alone, 1 Inft. 46. b. Plo. 415. have the term 
Ed. ks within the equity of the Stat. 4 Ed. 3.c. 7. 


I Anderſon 242. 

Action by Executor and Ejecting him & Bona ſua Bens ſus. 
(p11. Bona ſua (hall be intended the Teſtators, Cyr. 
E. 164. 377. 


Trover 


Pr 2 * 8 ö , 4 * 
3 
is bo . 2 ö 


; | Trover. e 
Bs A. dies inteſtate and afterwards B. takes the Goods 
of &. and after the Adminiffration of the Goods of 
'. of was done by 


Adminiſtrati 


x B. of Trover, (he firſt demand - 
„or of Decinne, Replevin or Tieſ- 
and fo the L i ſetled, tho Controverted in 
the old Books, 11 H. 6.23, 
Wee, In am Information qui tam on Stat. 35 H. 
8. c. 17. for the Defendants not leaving Standilesin 
a Wood. Aſter N for the Plaintiff he died In- 
teſtate, and his Adminiſtrator ſurmiſed the Plaintiffs 
death upon the Roll, and prayed his Moyety and 
it was adjudged the Adminiſtrator ſhould have it, 
and fo it was faid was the courſe in Banco, Hardi. 
x61, in Scaccv. ä 1 


* pr by 4 Vols rs 


| ſuch action, Reg. 98. Plow, 29. 4. If Treſpaſs be 


Ro 

"Wh - 

>» — ; xz 
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Afions 10 als or mn brought by: r 
4 ot or . Adminiſtrators, * the 

manner of Declaring De. bonis Aſportatis. A&#i- 
£4 * aſs 5 Probate, the Form. Treſ- 
he 1 Executor againſt the Leſſor. 

"of Perſonal Torts. 

Where A reſpaſe lies not againſt an Exc- 
cutor. By Ib. for Treſj paſs on the Teftator's 
Free-bold in his life time. By Executor du- 
rante minoriztate. For Charters. Treſpaſs by joint 
Executors and Pleading. © By Executor of 4 
Executor. Action by Executor upon the Defen- 

dant's Trover in the Teſtator"s life time. 


Xecutor ſhall have Treſpaſs De boni  A/Fortatis, » 
E and 31 Ed.3. eker pe 1 
medy to an Adminiſtrator, or by the equity of 4 en 
3. Cr. Eliz. 384. 14 H. 7. 13. 2 7. 101. . ' | 
Lacth 167. | 
The Action of Treſpaſs for che Execulot i of ger The Forth of 
neral Form, Quare bona ſua cepit. the Wiit. 
Executor ſhall have 1 ſor Goods and Beaſts 
taken out of the Poſſeſſion of the Teſtator, wide le 
Count, Raſt. -Entr. 640. 4. Set. 2. N. B. 87. E. 
Reg. 98. but not de clauſo fracto, not de arboribus 
ſuccifis tempore Teſt atoris: | | 
He ſhall ſay, Bona Teſt atoris, Buldft. tes A 
At this ths Executor of 5 tor ſhall hay -- SY 


% 13 
Ln. 


done to the Goods of the Teſtator in the hands of 
the Extcutor, and the Executor after dies, his Exe- 
cator ſhall not have Freſpaſs. 

If the Execucor U. fox Goods taken out of the ; 
paſſeſion of the Teſlator, * Writ may nct 5 * 


r 
Y _ * 
* * 
1 


A A ⅛ ' i i 
— A ä * A n 5 0 N m * 
Wo 6 " Te N 9 83 U 
3 is * * * 
« ” 
- 1 
, b 
* = 


, . 
2» 


— — — 2 wg NE — — — 
„ — 8 ” N g * 
2 v "3 * * 
4 _ r , - 
— * oy 


Declaration. - 


Treſpaſs b 
Adniniftes. of the 


tot. 


5-4, 4 


e =p vw ; P * 2 * 5 " * 
KF. * * N . 7 7 N * a 9 Ne 4 = 
. 1 #2, 
— * * 
+ , - d - 
9 + - 
5 o o 
> - 
2 ” a * . - 


ad grave damnum necq in retardationem, Fitz, 
N. o 87. Reg o 98, 
Executor ſhall have action of Treſpaſs before pro- 
bate, if any take the Goods before the Executor ſeiſe 
them, for he had property in them by being made 
Executor, Plow. 281. 2 Bulftr. 268. Fiſher and 
Young. oh 
. ſhall have Treſpaſs de bonis Teſtatoris in 
cuſtod ſua exiſten ut de Billa, Obligatione, de boni: 
Inteſtati (ub cuſtodia Adminiſtratoris capt. Ra. Ex. 
649. and ſhall ſay bona ſua, 3 Bulſtr. 11. Reg. Orig. 
94. a. 5 Bulſtr. 472. i 
A. Adminiſters de honis to B. C. proves a Will by 
which he was made Executor, C. may have Tieſ- 
paſs againſt A. ſor the Goods notwithſtanding ad- 
miniſtration was not Repealed, 2 Bulſtr. 368. 
Executor of Leſſee ſhall have Treſpaſs againſt the 
Leſſor who ejects him, and the Writ ſhall be ſumm 
neas per bonos ſummonitores ; but if he eiects him 


_* and takes Goods within the Land, the Writ ſhall be 


pone per vad. & pleg. Reg. 102. 
Executor brings Treſpaſs againſt J. A. for that he 
took and chaſed two Oxen which were the Teſta- 


tors tempore mortis ſue, to the damage of the Plain- 
in retardat ionem: It was demurred to, be- 


cauſe it (ſhould have mentioned that the Goods were 
taken extra cuſtodiam ſuam; but Curiam its 
well enough, in as much as by the Teſtator's death 
the poſſeſſion is caſt upon the Executrix, it is to be 
intended that the Goods were in cuſtodia ſus, Cr. 
Fac. 113. Adam's Caſe. | 
Adminiſtrator ſhall have Trefpaſs for the Goods 


of the Inteſtate, taken out of his own poſſeſſion, ſee 


the Count. Lib. Intr. 64g. d. Rep. Or. 94. 
Adminiſtrator fhall have Treſpaſs for Goods taken 
poſſeffion of the Inteſtate, by Stat. 4. Ed. 3. 


c. 7. and the Count Lib. Intr. 640. 4. Sec. but not 


the Ordinary, N B. 92. 4. Cy. Elix. 384. Smith's 


Ait than have Treſpaſs or Trove before = 
Adminiſtration committed/to him (but not againſt 
him who juſtifies under the Ordinary) 8 H. 6. 22. 
36 H. 6. 8. a. Reg. Or. 102. Stiles 341. Long's Relation. 
Caſe, Rolls 599, 554 2 Rolls 287. Fad Admini- 
ſtration doth relate to the fime of the death of the 
Inteſtate, and not to the time of granting it. 
Neo Treſpaſs lies for the aſſault, ec. ot the Teſtator 
or Tieſpaſs in Corn, Graſs or Waſte, for theſe are Perſonal 
perſonal Torts and die with the Teſtator 3 ſo for not Torts. 
ſetting. forth of Tythes; aliter in cafe of Executor ot 
Ecdletiaiical perſons for Dilapidations.” 
If a man die Inteſtate, and a ſtranger taketh the 
Goods, the Executor or Adminiſtrator'before ſeiſure 
E of Treſpaſs or Trover, 2 M. 
Xx Before Probate of the Teſtament, Adminiſtration - 
is granted to another who ſeiſeth the Goods, Execu- FT 
tor may bring Treſpaſs, for the Adminifration is p- =o 
ſo facto void, 1 Alderſon 130. | 
Action of debt is brought aga inſt M. and N. as 
Executors of V. M. only being the rightſul Execu- 
tor; M. makes default, and N. appears and con- 
— action and the Goods of I. wy 
of M. are taken in execution upon the judgment, | 
M. may have action on the caſe againſt N. for ſuch ior 
deceit, but no action of Treſpaſs for ſuch taking a- lies not & 3 
Wa theſe Goods, becauſe M. was On nem Put ws — 1 
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Emerſo's Cale 
E. as Execunoe:of F. brings reſpaß againſt N. By Dy Exacuces - 

en declaring that N. did teap, cur down, take and nge 1 | 
3 ry away Corn growing on the Land of F. in his life: 01"; free 
ot Upon Not Guilty, pleaded the Plaintiff had a Ver- in his life · 
bs dict and Judgment, and u = Error brought N. time. 
ry alligned 


— — — — — P — 
— . — — 
* * 2 _"—_ 
* 


———— — — — . . ⏑— os ae. a DOC” —— > 


, * 2s a. 1 
— "x 1 
E — 
og 
44 4 
— 1 


Ehe La of Executos, 
aſſigned for Error, that this Action lies not for the 
Executor, for the Deſendants Treſpaſs on the Te- 


ſtſtator 's Freehold in his lifetime ; but the Jud 
. -. .. was affirmed, for it is but one intire Treſpaſs, and 


the Declaration only deſcribes the manner of the ta- 


king the Corn away. But if the Declaration had 
been for the Defendant's breach of the Teſtatorꝭs Cloſe, 


and taking away his Corn in his life, and intiredam- 


- ages had been aſſeſt, it had been nought, Vertris 
nl RU ori ahi gy 1 & 


Beſides the Declaration upon which the Judgment 
was had is good, for Corn growing is a Chattle, but 
if the Teſtator's Graſs be cut in his life, and cartied 
away at the ſame time, no Action lies for his Exe- 
cutor, becauſe the Graſs is part of the Free · hold, 
Ventris 187. | | ? 
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A. leaſeth to B. for years, and after B. makes 4. 
the Reverſioner bis Executor and dies; by this the 
Term is not extin&, becauſe: A. hath it by Act of 
Law: But if an Executor that bath a Term for year 
in. the Teſtator's Right purchaſeth the Free · hold or 
Inheritance of the Reverſion, the Term is drownecd, 


eee for ſuch purchaſe is the Executor's own Act, Ventris 


By Executor 
durante 
minoriætate. 


306. 3 1 | . 

And ſuch Actions lie for an Adminiſtrator during 
the Executors Minority, if he bring them before. the 
Executor is 17 years of Age, for Goods of the Te- 
ſtator's taken away in the Teſtator's life, or after his 
death before or aftex ſuch Adminiftration during Mi. 
nority granted; for in Law he hath the property and 


— — päʒaoſſeſſion of thoſe Goods, and may ſell them during 


the Executors being under that Age to pay the Teila- 


9 ſtators debis, Roll 910. 
. b nn 


A. makes 
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and Adminiſfrators. © 
A. makes B. his Executor and dies, B. finds a- 
mong the Papers of 4. an Obligation made by A. to 
H,. and B. belicving that the Bond was diſcharged, 
becauſe the day of payment was paſt, breaks the Seal, 5 
. may have an Action of Treſpaſs againſt B. for be 7 
is a Treſpaſſer ab initio, though the Obligation came 78 
firſt lawfully to him by finding, 2 Rall. 563. | | 
An Executor by the Statute of 4 E. 3. cap. 7. 
ſhall have an Action of Treſpaſs for Goods taken in 
the Teſtator's life, but not for breaking the Teſtator's 
Cloſe, or other Treſpats on the Land in the Teſta- 
tor's life, for that dies with the Teſtator's Perſon 3 - 
the ſame Law as to Adminiſtrators for Treſpaſs done 
to the Inteſtate, 11 H. 43. N 
The Executor or Adminiſtrator of N. cannot have For Charters. 
an Action of Treſpaſs for Charters belonging to the 
Heir of N. taken away in the life of N. but may have 
ſuch Action againſt any Stranger that takes ſuch 
Charters out of the poſſeſſion of the Executor or 
Adminiſtrator of N. | 
Where I cut the Graſs of N. and take away the 
Hay in his life, his Executor or Adminiſtrator may 
have his Action of Treſpaſs after the Death of N. de- 
caring, that I took away five Loads of the Hay of 
N. worth 5 L. in his life, but not for my Treſpaſs in 
Cutting or Mowing the Graſs. | 
4. and B. are joint Exccutors, and ſeveral Goods By joint Exe 
of the Teſtators are taken out of their ſeveral Poſſeſ/ cutors. 
ions, each of them may bring his ſeveral Action of 
Treſpaſs without naming either of them as Executor, 
but the damages they ſeverally recover will be Aſſets 
in their hands, 19 H. 6. 65. 
A. as Adminiſtrator of B. ſued C. for taking the 
Goods of B. out of the Adminilirator's poſſeſſion; 
C. pleaded, that before Adminiltraticn committed to Pleading. 
A. the Ordinary delivered the Goods to C. the De- 
$ lendant to redeliver upon Requeſt, which C. redeli- 
vered, and after the 1 was committed 
4 to 
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* to the Plaintiff * *. that the Defendant was 
guilty after ſuch Adminiſtration granted, and it was 
adjudged a good Plea, 18 H. 6. 22. 
hy Executor An Acien of Tref paſs lies for an Executor of an 
ol an Execu- Executor for Goods on the firſt Teſtator, taken out 4 
of the poſſeſſion of the firſt Executor, 18 F. 6. 22. h. 
by equity of the Statute de bonis captis in vita Teſta. 
zoris, and the Action doth not die with the ful 
Executor as is mentioned, 2 Rolls 568. and former- 
ly it was held contrary. 
In an Action of Treſpaſs againſt me for breaking 
the Plaintiff's Cloſe, Fry juſtifie for that the Tim- 
ber of V. the Plaintiff's Anceſtor lay cut in that 
Cloſe of the Plaintiff, who was his Heir, and that 
the Executor of /. fold that Timber unto me, and 


after I entred the _ to take away the Timber 
9 H. 6. 11. 
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Actions brought againſt Executors upon the Teſtator*s 
Aſſumpſit, or upon their own Aſſumpſit in refe- 
rence to the Teſt ator's Eſtate. A Rule in Law 4 
baut Leygager. In the Declaration need not aver 
be had Aſſets to pay debts. Action for a Collate- 
ral promiſe of the Teſt ator what ſhall be à good 
conſideration or not. Where demurrer ſhall be a 
Confeſſion. Forbearance. Statute of Fraud, 8c. 
On Non Aſſumpſit pleaded, whether no Aſſets 
may be given in Evidence. Promiſe by Executor 
to pay a Debt when be hath no Aſſets, In what 
Caſes the Executors or Adminiſtrators promiſes is 
binding. In what Caſes it need not be ſhewed for 
what the debt was due. Promiſe upon par 
certain Goods delivered. Promiſe to pay @ debt 
contracted by the Teſtator in his Infancy. Pro- 
miſe to pay a debt which one hath no right to pay. 
Foreign Merchant. Executor ſued upon the Te- 
ftator's Aſſumpſit for Attornies Fees. Several 
Caſes about conſiderations. Statute of Limitati- 
ons. 


F 
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— Upon the Teſtator's Aſſumpſit. 


T is a Rule in Law, in Aions brought againſt 
the Teſtator where be himſelf might wage his 
Law, no Action of debt lies againſt the Executor, 
but in Actions wherein he could not wage his Law, 
there debt lies againſt his Executor. If A. contract Leygager. 
with B. for his Commons by the Week or Month, 
Oc, there in debt againſt A. he ſhall wage his Law, 
and therefore no Action of debt lies againſt his Exe- 
cutor; but if a Priſoner in the Tower for Treaſon 
P. had Meat and Drink of the Lieutenant and dies, the 
- 4 Lieute- 


— ny, oy - 


In the Decla- 
ration Plain- 
tiff need not 
to averr he 
had Aſſets to 
pay debts. 


have waged his Law. 
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| Lieutenant ſhall have debt againſt his Executors, for 


there the Teliator might not have waged his Law, 
ſo debt lies againft Executors for wages due to the 
Servant retained according to the Statute, for the Te- 
ſtator could not have waged his Law, and this is the 
reaſon that a Que Minus in the Exchequer lies + 
gainſt his Executor for the debt of the Teltator upon 
ſimple Contract, for there the Teſtator might not 

Action on the caſe lies againſt Executors ſur indi- 
bitatus,mutuatus.for Action on the caſe upon Aſſump- 
fit lies upon every contract executory, and in this 
action a Teſtator could not wage his Law, and there- 
fore the action lies againſt Executor. 

And in the Declaration, the Plaintiff need not 2. 
verr that he had Aſſets to pay debts, for that ſhall 
come on the Defendants part to ſhew, for if he had 
not Aſſets if he pleads non Aſſumpſit, he hath by that 
lofi the advantage 9 Rep. 88. Cro. Fac. 293. Pin- 
_ and Legate, Plow. 181. Norwood and Read's 
Caſe. | | | 
Action of the Caſe againſt the Adminiſtrator of 
T. D. for that the faid T. D. in conlideration the 
Plaintiff tradidiſſet & deliberaſſet to the ſaid J. D. 
divers Merchandiſes he promiſed to pay, &c. thedefen- 


dant pleads that T. D. non Aſſumpſit, and found pro 


Querente, and Judgment was arreſted, becauſe it is no 
conſideration, for tradidiſſet might be his own goods, 
aliter if it had been vendidiſſet, Hetly 62. Traverſe 
v. Bridgwater and bis Wife. 


For a Collate- - Tho the Teſtator's Aſſumpſit be not for debt but 
xal promiſe of a Collateral promiſe, yet this Action lies againſt the 


ehe Teſtator. 


faid Sarah, and that he gave in Marriage of Alice 


Executor, as in conſideration the Plaintiff would 
marry his Daughter Sarah, he would give as much 
as with any other Child; he alledged in facto that 
he married Sarab, and that the Teſtator had three 
Daughters: Alice married to Elkinand Ann and the 
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dend Adminiſiratozs, 
to Elkin 1001. and gave to bim a Bond of 100 J. 

pay to the ſaid Elkin 50 l. at three Months, and af- 
ter his dectaſe, if the ſaid Alice or any iſſue of her 


body were then living, and aſſigns for breach of pro- 


miſe that he had paid to him only 40 J. for his life, 
and that he had required of the defendant his Execu- 
tor to whom Aſſets was left the ſaid 60], reſidue, 


and a Bond for the payment of 50 J. more, and a- 
verred that the ſaid Alice had ſuch iſſue alive, and 


for non-payment of the 60 /, reſidue, and for not 
delivering a Bond, he brought this Action; Defen- 
dant pleads no Aſſumpſit, and Verdict pro Querente, 
and Damages aſſeſſed to 70 J. Per Cariam,this breach 
is not well aſſigned 3 1. It ought to have been aver- 
red, that Sarah or tome of the iſſue of her body was 
alive, and not that Alice or the iſſue of her body was 
alive; and the damages being entire, Judgment was 
for the Defendant, 2. He promiſes to give as much 
35 with any other of his Daughters, and that ex- 
tends to as much Money as he gave, and not to the 
Band, Quere of this laſt Croke Car. 186. Cale verſ- 
Executors of Thorn. 


And thao. „ 


a þ Eliz. 454. and Serle and Roſſe's Caſe 459. are 
not Law, 

And in Sanders and Efterbye's Caſe in Cro. Fac. 
418. it was adjudged that ſuch Action on Collateral 
Aſſets in caſe of Marriage, would lye againſt the opi- 
as cf former Reſolutions, which Tanfeild obſes- 
ved, 

Aſſets in conſideration the Plaintiff would marry 
the, Teſtator, he promiſed he would leave her worth 
500 J. Exception to arreſt Judgment after verdict for 
the Plaintiff, was that this perſonal contract by the 
intermariage was determined, as if a releaſe had been 
made. Curia contra; it never was a duty in the life of 
the Baron, nor ever could be releaſed by him, this 
Judgment was affirmed in a Writ of Error in Exche- 

quer 
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uer Chamber in Clark and Thomſor's Caſe, Cribs I 
Fac. 571. vid. Smith and Stafford, Hob. in 2 
The Teſtator aſſumed upon good conſideration, I niſt 
that his Executors ſhould pay within a year after his ſets 
death 500 J. it was faid in Goodwin's Cale, Exche- Wl debt 
quer Chamber, that this promiſe to tye the Executor Wl his 
when the Teſtator was never bound, is not good, no Ml deb 
more than one can bind his Heir by Obligation or Il pro 
Warranty, when he himſelf was not bound, which Ad 
was agreed to be Law 3 but it was (aid the cafes were Il of | 
not alike, for the goods of the Teſtator are only charg- Wl tf 
able, which he may well bind, Cr. Fac. 570. vid. 4b 


4 4 3 Bulſt. 335. 1 Rolls Rep. 433. ſer 
Coullateral Pro- The a of Collateral promiſes was fully ſetled 
| miſes. in Farewel and Charter s Caſe, Cro. Fac. 662. the 4 


caſe was ¶ ſſumpſit againſt the Executors, on promiſe of 
the 2 he would deliver ſuch a Bond deli- 


vered for ſuch a thing, and becauſe the Teſtator did 

not deliver it, Action was brought; reſolved that this 

Action on the Collateral promiſe of the Teſtatot 

lies, and there is no difference in this caſe between a 

promiſe to do a Collateral Act, and where it is to pay 

a ſum of which is a duty certain by the Te- 

ſtator, and reſolved by both Courts againſt ſome 

former Reſolutions 3 therefore where it is faid in 

Hob; 216. if the Teſtator promiſe to build an Houſe, 

or to do ſome ſuch Collateral Act, that 4ſumpſt 

on that will not lye againſt Executor, is milreported 

CNS BR Opinion in the preceeding 

es. 5 

And Roll's Opinion was, that an Executor may 

be charged upon a Collatera} Promiſe, if there were 

; a breach of it in the Teſtator's life-time : The Pro- WM 
3 | miſe was, by the Teſtator to deliver certain Goods in 
A the poſſeſſion of the Teſtator upon the Plaintiffs te- 
queſt, and there appears no requeſt to be made to the WW de 
Teſtator as ought, but by Rolls here is a good requeſt, 
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and goes to alf, Stiles 158. Chrifopher and Head. 
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debt as ſoon as any debt due to the Teſtator came to 
tis hands, to the value of the debt, and after ſuch 
debt comes to his hand, yet no Action lies upon this 
iſe, for here is no conſideration to maintain this 
Action by which the Adminiſtrator ſhall be charged 
of his own Goods, for here the conſideration is not 
to ſorbear to ſue, or any other contideration, 1 Rolls 
Abr. 24. Trin. 14 Car. B. R. Kitchinman and O- 


Il eo 


Ations upon their own Aſſumpſit in reference to the 
Teſtators or Inteſtates Eſt ate. AY 


For this purpoſe is a good Cafe, Lea and Minn. 
The Plaintiff marries with A. Executrix of J. S. her 
fult Husband 3 Defendant was indebted to F. S. in 
100 l. and did aſſume to the Plaintiff that if he would 


that then he would pay the debt to the Plaintiff. 
The Plaintiff brings Action on this promiſe, and ſhews 
all the matter how that the Defendant was not trou- 
uſe, W bled or ſued, c. on Non Aſſumpſir found pro Que- 
voſt vente, but nil cap. per billam entred, becauſe be Plain 
ried Ml tiff doth not aver the life of 4. his wife Executrix, 
for the promiſe of the defendant was made in reſpe& 
of a debt due en auter droit, which was to Alice as 
Executrix, and not to himſelf; and then the pro- 
miſe enſues the nature of the debt, wiz. to be teco- 


Pro- vered to other uſe, i. e. of J. S. and ſhall be Aſſets, 
Is in Wl and damages recovered ſhall go in ſatisſaction of the 
; re- Wl debtdue to the Teſtator, and he ought to have aver- 
5 the WI ied the life of the Wife, for by her death the action 
eſt, on the promiſe is determined; but the Plaintiff might 
d, have releaſed this debt, but then it ſhall be a Dev 

If 8 favit, Telv. 54. | | It 
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3 
„ 11 B. as Adminiſtrator of F. P. be indebted to A. Conſideration 
in 200 J. and upon this B. in conſideration that Admi- that Admini- 
o, niſtration is committed to him, and that he had Af: daten was” 
vis MY ſets in his hands, affirms and promiſeth to pay the him. 
Ne» 


ſorbear to ſue him for it till Michaelmas following, 


FRO 


3160 _ CTheLaw of Executow, _ 
| If the Wife Executrix were not alive at the timed 
the promiſe made, then the Plaintiff had not ay 
debt, nor could the forbearance thereof be any cut 
of action: Action in the Plaintiff's own- name wx 
ow without joining his Wife, Cr. Fac, 110. Meſmy 
: Caſe. | 
Where bs. The like cafe is Smith and Jones, Yelw. 185. 4 
murrer a Con- Cro. Fac. 257. the Executrix ( wife of the Defen N. ur 
feſſion. dant) being dead before the promiſe made, adjudy ig t 
ed no cauſe of action, but there the Defendant ple-Whic o 
ed the death of the Executrix before the promile {riſed 
made and the Plaintiff demurring, it was a conſeh p 
ſing of her death before the promiſe. = and [ 
The ſurety pays the Money for the principal, the 
principal makes his Executor and dies, Executor 
| Forbearance, promiſeth the ſurety if he will forbear to ſue him til 
ſuch a time that he would pay him; and for non 
payment, the ſurety brings his action on the cale 
and found for him: Action lies againſt the Executor by t 
upon this Aſſumpſit, in as much as he was liable in 
equity, and ſhall be compelled to pay him in Chance 
ry, Sid. 89. Scot and Stevens, © 0 it 
In action on the caſe, Plaintiff declares that 4. | 
was indebted to him -and dies inteſtate, and the 
Plaintiff intending to ſue him, as Adminiſtrator, and not 
of ſuch his intention gave the Defendant notice, and 
the Defendant promiſed, that if the Plaintiff would hf { 
forbear him till he had married a Wife, he would to fc 
pay him verdict pro Quer. though it be not ta forbea {fed h 
to ſue generally, but ſue the Defendant per Curiam, Who 
&c. Adminiſtrator is a good Averment that he ws 
Adminiſtrator, and upon the notice is a good caule 
of action, Sid. 337. Downs and Beck. | 
In conſideration A. would forbear to ſue her a mu 
Adminiſtrator till ſuch a day, promiſed to pay the 
debt, and doth not alledge ſhe was Adminiſtrator, Wi 
its no good confideration, 1 Rolls Abr. 25. Witcher N 
and Davis. | | i 
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{f a win make u contract with F, S. and dies in- 


eſtate, and his Adminiſtrator in conſideration ef for- 


xearance, Ofc. aſſumes to pay it, this is a good con- 


deration, though the Adminiſtrator was not charge- 
zble upon this contract at Common Law, for He was 
chargeable in Conſcience, 1 Rolls Rep. 28. Walker 
nd Wittel's Caſe. a 

E had a debt owing to him and the Teſtator of 


N. upon a ſimple Contract, and comes and ſignifies 
I to the 


endant, who ſaith, that if the Plain- 
iff will forbear ſuit againſt him for a time, he pro- 
iſed to pay him, this is a good promiſe in Law, if 
promiſe be in Writing as the Statute of Frauds 
and Perjuries requires; for though the Defendant may 
age his Law in action brought againſt him, yet in 
Law ſuch a Debtor's ſimple Contract remains a debt, 
and is not abſolved by the death of the Teſtator, but 
liter in caſe of an Heir, Yelv. 56. Fiſh and Richar- 
n. For ſuch debt remains a duty, and is not abſolved 
by the Teſtator's death, therefore if an action of 
debt be brouglit againſt the Executor on the Teſta- 
tor's ſimple contract, if the Defendant do not demur 
0 it, the Plaintiff ſhall have judgment, 10 H. 6. 
24, 25. and the opinion in Cr. Elix. 121. to the con- 
ray of Tv. 5. 56. which was in Mich. 2 Fac. is 
Ro ac. 47. : $34 * 
ts a that Executor | upon paying 
0 uch a good confideration when he faith he was 
to forbear to ſue him as Executor, it ſhall be intend- 
ed he was Executor at the time when he ſhould fo 
rvear to ſue- him, and the promiſe is ſo laid, 'Plow. 
128. but by Rolls; EY + "2k 
To forbear to ſue one as Executor is no affirmance 
that he is Executor, and it is no more, nay not fo 
much as if he had faid that he would not ſue him at 
al, Stiles 405. Ducket's Caſe, but it hath been 
wolved contra; vid. ſupre 3 and though it be not 
yet 


Star. Fraud 
and Perjuries. 


* % 


To forbear to 


ſue one as Exe- 
cutot. 
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On nen A 'Butif cher be no fir 
y 28 _— the Executor may help. bimſelf by giving the fan 
Aſſets may be in Evidence ; the Plaintiff's forbeaxance of Suit, an} 


ven in Evi- the . Defendants having Aſſets, is the cauſe of ths 


able to be Sued as Adminiſtratrix, until ſhe had 


yet, the Declaration is good, cm Ja. 233. Bu 
bn 8 ne 2 


ets upon non Aſſumyſi pleaded 


Action; ſo is Cro. Fac.613.tho the Plaintiff doth ng 
averr, that the Defendant had Aſſets in his hands x 
the time of the promile, yet it's good, for it ſhall be 
intended he had, otherwiſe he would not hate 
made ſuch a promiſe, Bothe and Crampton, 

Action of Caſe againſt a Feme Adminiſtratiiy 
Plaintiff declares that the Defendant in Conſider 
on he would | forbear. Suit, untill ſhe, had taken ou bin 
Letters of Adminiſtration; promiſed to pay. 1s wi it 
good Conlideration, for the Defendant was not I. the 


taken out Letters of Adminaſtration, except iii 
wete a Caſe depending, as here is not, ſor in B <1! 
well and Cattum s Caſe, ob. p. bot 
ll chere be a Suit Commenced, -tho? there be nol bat 
cauſe for it, yet ſorbearance to Sue is a good Ce Cr: 
tp.;ground Aſſumpſit upon, Stiles p. 249. h 2 


-: , Declaration that Teftator was indebted to him in 
10 J. by Bond, and dies, and the Defendant being 
Adqiniſtrator, in conſideration Pr emiſſerum 6 

| quod querens parceret emm until ſuch a time, and ir 
4 the Debt, and avers he ſpared bim ill 

ſuch a time, and the Deſendant had not paid it, tho 
be did not ſay if he would forbear to -Suc him it 
good enough, for it ſhall be ſo intended, 1 Rolls Abr 


4 ſ[ump/ic wherens the Defendants Teſtatot was In 
debtetl to him in 33 l. in conſideration! the Plainti 
would fotbear to Sue the Defendant, until he had Ex 
ecution upon ſuch a Judgment, Defendant Prom 
ſed to pay the faid 3 3 l. upon Requeſt, after he . 


obtained Execution of the Jud „ and alledgeth 
in Facto that he had obtained Execution, & licet ſe- ooh! 4 
pius requiſitus ſuch a day had not paid, on Non Af | wl 
ſumpſit verdict pro Quer; moved in arreſt, that it doth | 'Y 
not appear how he was Indebted, nor that he had , 
Aſſets, otherwiſe there is no cauſe to bind him, ſed 
non allocatur, for if the Action were founded on the 
Debt, then he ought to ſhew. how Indebted, but it 
is grounded upon his own promiſe, and it ſhall be. in- 
tended he was indebted, otherwiſe he would not 
Aſſume, Cro, Fac. 593. Davis and Warner, © 
r l Executor promiſeth to pay a Debt, when he Promiſe by 
rat. WY hath not Aſſets, no Action on the Caſe lies againſt Executor to 
on him upon ſuch promiſe, aliter if he hath Aſſets. So Pay a Debt 
no if the Heir hath nothing by deſcent; an Action on he hath 
WY the Caſe will not lie againſt him on ſuch promiſe g. cr 
made, 3 Leon. p. 67. Hudſon's Caſe, | | ef 
Executor promiſeth that if he have goods 
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ſuffiei· 
ent, he will pay him; good conſideration, for he is 17 
bound in Duty to pay it, if he have Aﬀets, and if he END. 
hath not Aſſets, his promiſe doth not bind him, "I 
Cra. El. 95. Trewinien's Caſe, and the Judgment 
was general de bonis propriis. Ws 

Aſumpſit, whereas H. G. was indebted to the 
Plaintiff in 107 l. for Wears, &c. and dies, Admini- 
ſiration was committed to the Wife of the Defendant 
for which 107 J. the Plaintiff intended to Sue the 
Wife as Adminiſtrator, but the Husband of the ſaid 
Adminiſtrator dum ſola fuit deſiring to know the 
true Debt which H. G. her former Husband owed at 
the time of his Neath to the Plaintiff ſuch a day and 
year required the Plaintiff that /. . E. D. and H. O. 
ſuper viderent compoſitam, between the Plaintiff and 
Inteſiate of and concerning the aid Wares, Cc. ut 
aint ſnam certitudinem cognoſcerent, whereto the Plaintiff - 
Aﬀented, and then they finding ſuper viſum compu- 
ti, that the ſaid Inteſtate Owed 107 J. gave notice to 
dme the ſame day, c&c. * 


fait in conſideration of the Premiſes, ad tune & 
ibid. promiſed: the Plaintiff to pay to him the aid 


Ebe Law of Erecutozs, 


107 J. in this manner, viz. Part thereof before the 
end of Michelmaſs Term next enſuing, and the te 


ſidue within reaſonable time after, and alledges in 
Facto that the ſaid Michaelmas Term began at Rex 


ding and ended ſuch a day, and that neither the faid 


Anne dum ſola fuit, nor the Husband and Wife du. 
ring the Coverture had paid the faid 107 J. or ay 


part thereof. The Defendant pleaded to Iſſue, and 
found for the Plaintiff. Per Cur, upon arreſt of Judy- 
ment, here was a good conſideration, for he did 


thing at her requeſt which he needed not, vis. (hey 


his accounts to her three Friends, which is a trouble, 


and then ſhe promiſed to pay it in two days, which 
- implies in the interim, that the Plaintiff ſhould for 


Stat. 29. Car. 


2. againſt 
Frauds and 


Perjuries. 


bear his Suit, which being found by verdict, it is 
good conſideration, Cro. Car. 70. March v. Cul 


peper and bis Wife. 


Lord Lexington's Caſe. 


A. is Executor of B. and A. for good Conſide- 
ration mentioned in the Plaintiff's Declaration is Su- 
ed (not as Executor, but in his own right) upon the 
promiſe of A. made after the death of B. to pay t 
the Plaintiff not only 20 l. which B. the Teſtatot 
owed to the Plaintiff, but alſo 15 more which was 
due to him from A, for the proper Debt of A. and 
yon non Aſſumpſit pleaded, the Jury find that part 

the Statute of 29 Car, 2. againſts Fraud and pet 
juries, that no Action (hall be againſt an Executor 
to charge his own Eſtate, unleſs the Promiſe be put 


in Writing as that Statute requires, and that the aid 
A. made ſuch promiſe, but it was not ſo put in 


. being brought upon an intire Agreement and Promile, 


Writing, and the Court Reſolved, that this Action 
being 
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beirlg, void by that Statute, as to the 20 J. whith the 
Teſtator owed, cannot ſtand good for the other 15 l. 
which the Defendant Owed, but a new Action muſt 


te. be brought for that 15 J. Ventris 223. | 
In The Ordinary at Common Law could not Coms 
th Adminiſtrators to make any diſtribution of the 
aid ulage of the Inteſtate's perſonal Eſtate, aftet 
a the Funeral Expences, Debts and Legacies paid, 25 
a) i he may now by the Statute of 22, 23 Car. 2. cap. 
nd WY 11. Carter's Rep. p. 126, | 1 
Four Adminiſtrators are Sued oh the Inteſtates 


d 2 Wl promiſe (binding in Law) . one of them confeſſeth 


jen Wl the Action, the other three plead the Inteſtate now | 


ble, e and the Plaintiff hath judgment on the 

erdict for him upon that plea, Vi that Confeſt 
lor WY the Action ſhall be excuſed of the damages. Roll 
1 929 


CY 4. Sues B. upon the Aſſumpfit of B. that 4. 


ſhould not be Moleſted as Executor of V. in confide- 
ration that had ſabmitted his right of Executorſhip 


to I. S. at the requeſt of B. the Defendant this Acti- 


on well lies, 4. ſhewing by Averment that he hatti 
been Moleſted therein, and how, when and where, 
and by whom Certainly, Rolls 27, 

An Executor or Adminiſtrator may have an Acti- 
n the WY on upon the Caſe, upon a promiſe made to the de- 
ly 0 ceaſed for good conſideration, which is not perfor- 
ſtatot WY med, Cro. 1. 2 99. Cro. El. 377. Cor. 9. 86. 
er A. For good Conſideration, promiſeth to . to 
x pay 50 J. to I. S. at Eaſter following, V. dies beſort 
Eaſter, A. pays not the 50 J. to I. S. the Executor 
ot Adminiſtrator of . may Sue A. on ſuch Promiſe, 


benefit of I. S. Stiles 6; ; 
A4. Sues B. in Aſſumpſit, declating that A. and K. 
his Wife as Adminiſtratrix of C. had 4 Judgment a- 


am was, granted to. f. = Plaintiff, who Sued# Scire 


1 


tho' the Damages recovered ſhall be to the Uſe and 


gainſt N. that ſhe died and Adminiſtration Je boni, 


faciar, - 


822 


Aſſumpſit. 


facias, and had an Elegit, and an Inquiſition was tz 
ken upon it, which was reduced into an inſtrument 
in Writing 3, and that the Defendant in conſiderat.- 
on the Plaintiff would deliver that Inſtrument to the 
Defendant, Promiſed to deliver it, and avers that the 
Plaintiff delivered it to the Defendant, who hath 
not redelivered it, Reſolved that this Action lies; for 
tho? it appears that the Plaintiff could not Legally 
Sue the Elegit, he claiming as Adminiſtrator, de hows 


non (which is above the Judgment,) yet the Conſide 


ration is good being founded upon the Plaintiffs de 
livering the Inſtrument to the Defendant , Rell 
25. | ode 
A. Sued the Defendant being a Widow upon. her 


Promiſe to pay the Plaintiff a Debt, Owing to him by 


her late Husband, in Conſideration, the Plaintiff 
would forbear to Sue her as her Husband's Admi- 
niltratrix, and he Avers ſuch forbearance and her 
Non-payment; but it was adjudged this Action lies 
not, for it is not declared that the Defendant was her 
Husband's Adminiſtratrix, and fo not liable,no more 
than a meer Stranger, Rall 25. 

A. declared that B. dyed indebted to A. 201. les 
ving C. his Executor under 17 years of Age, and 
that A. gave notice to the Defendant being Mother 
of C. that A. intended to procure Adminiſtration to 
him during the Executors Minority, and that the De- 
fendant in Conſideration that the Plaintiff would (uf- 
fer her to take ſuch Adminiſtration, and give her daj 


to pay that 20 l. till the Executor returned from 


Ireland to England, ſhe Promiſed to pay the 200 
this Action well lies, the Plaintiff Averring he ſuffer- 
ed the Defendant to take Adminiſtration, and gave 
her day till ſuch return of the Executor, who retum- 
ed from Ireland. to England, wiz. to ſuch a place 
ſuch a day, and the Defendant hath not paid the 200 
to the Plaintiff, Rull 21. » "—» 
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. Bond, Roll 24. ieee 


And B. were bound to N. in 57. for the Debt = 
6f B. B. dies, and after A. and the Executot” of B. 
were Eating and Drinking together at a Tavern, the 
faid Executor in Conſideration that A. would pay Conſideration 
the whole Reckoning being 3 J. promiſed to diſebarge of paying a 
A. of the 51. Bond: This Ptotniſe binds the Execu- Reckoning, 
tor. A Averring in his Declaration that he paid the 
51, Reckoning, and that the Defendant being the 

Executor of B. hath not diſcharged A. of the 10. 


A. Sues K. the Widow of B. declalng that A. 
and B. were bound in 5 J. to N. for the Debt of B. 
and that the Defendant after the Death of B. not 
faying ſhe was his Executrix or Adminiſtratrix, 
in Conſideration that A. would pay the 531. to N. 
the promiſed to repay the 3 J. to H. and Avers that 
A. paid it to N. and ſhe hath not repaid it. This 
Action lies not here, being no good Conſiderations 
for A. Was bound to pay the Debt before the De- 
ſendants promiſe, and not the Wife, Roll 25. 

3 Executor's or Adminiitrator's —— made 

Conſideration, is binding where he promi- 
A ne the Deceaſed Owed, on 4 
ſingle Contract, Hob. 305. Tel. 10. 1 Cro. 250. Cro. 
2. 47. 97. 613. Co. 9. 93. Secondly, where the 
Executors or Adminiſtrator's, promiſe is made in 
Contideration of the Plaintiff's forbearing his Debt, 
for a certain time, ibid Cro. 2.235. 273. or of his 
ſorbearing further to Proſecute a Suit in Chancery 
iginſt the Executors; Co. 93. Gro. 2 47. Or in | 
Conſideration, that the Plaintiff would let: ſome . 
Friends of the Execators to caſt up the Accounts, In what Caſes MM 


Conſideration. 


the Executor promiſeth to pay what ſhoatd'be found che Execurors f 
ſo where the Executor; in Conſideration the Plaintiff binůing. 

ed him, promiſeth to pay the tee l. by 201. a 4 " 
year, Tel. 17. and in all theſe Caſes where the Exe. | 


due from the Teſtator to the Plaintiff; Cro. 2. 30. Amira | 
2preed to accept 100 J. for 200 J. the Teſtator Ow: . 
Y 2 cutor's 1 
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324 The Law ol Executors, 
| cutors or Adminiſtrator's promiſe is made in Conſide 
ration of ſomething to be done, or forborn by the 

Plaintiff, he muſt Averr the fame to be done, ot 
ſorborn in his Declaration. 

An Action lies againſt an Executor on his promiſe 
to pay the Teſtator s Debt to the Plaintifl, in Con- 
lideration the Plaintiff would forbear to Sue the Ex- 
ecutor for it by a Reaſonable time, the Plaintiff A. 
vers. in his Declararion, that he hath fo forbom 
for ſuch a certain time, mentioning how long, which 
appears to the Court to be a reaſonable time, Roll 
24. 26. 4 en | ITED 

In Aſſumpſit againſt an Executor on his own Pro 
miſe,in Conſideration of Forbearance to pay a Debt the 
Teltator owed to the Plaintiff, he need not averr the 
Defendant hath Aſſets; but if it appear at the Tri 
that he had no Aſſets, or that the Teſtator owed no- 
thing to the Plaintiff, the Executor ſhall not be char- 
ged by ſuch Promiſe, Cro. 2. 613. but the Jury muſt 
tind for the Defendant, Cro. 9. h 972 
A. declares that in Conſideration he would deliver 
two Statutes left by 7. S. in the Plaintiſſ's hands, 
(which J. S. promiſed to Aibgn to the Plaintiff for 
20 l. I. S. Owed him) unto B. the Deſendant who 
pretended to be Executor of I. S. the Defendant Al- 
ſumed to pay the 20 J. to the Plaintiff, and the Plain- 

i tiff Averredt he delivery accordingly, and this was 
5 adjudged a good Conlideratiun, Cro. 2. 342. 
Conſideration The Defendants promiſe binds him, being made 
not to Proceed to pay the Plaintiff 100 J. if the Plaintiff would fur- 
1 2 ther to proceed in his Suit in the Spiritual Court to 

IT, diſprove -a Will, whereby the Defendant claimed 
divers Legacies, where the Plaintiff did not furthes 
proceed accordingly, Leon. 118. 
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An Executor promiſeth to the Husband, to pay 
to him a Legacy given to his Wife by the Teſts 
tor's Will, and the Husband and Wife. Sued on the 
Promiſe, and had a Verdict, but no Judgment, bs 
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and Avminiffratozs.- 325 
che husband only ſhould have brought this Action a- 
gainſt the Executor, Stiles 297. ; ee 
A. and B. are named Executors of N. if A. pro- 
miſeth to pay to B. 50 1. if B. will releaſe his Exe- 
cutorſhip, and not joyn in the Probate of the Will, 
and B. joyns not in the Probate, but by Deed relea- 
ſeth his RY this Aſſumpſit of A. binds him 
Bl. 1. 185, | 
A. declares againſt B. Executor of C. that C. In what caſes 
| owed to A. 101. and that B. in Conſideration the ir “ 
| Plaintiff would forbear to Sue B. for it for a certain — 1 
time, Aſſumed to pay it, which he hath not done, as due. 
tho? the Plaintiff forbore accordingly; it was ob- 
ected that this Declaration was bad, not ſhewing for 
what the 10 J. were due; but Reſolved, that here 
the Action is grounded on a Collateral confideration, 
which is the forbearance of Suit, and it need not te 
ſhewn for what the Debt is due, as it muſt be in 
lad:bitatus Aſſumpſit, where the Debt it ſelf is the 
Sole Conſideration, Cro. 2. 590. a 
A. Sues K. as Adminiſtratrix of V. declaring up- 
on her promiſe to pay to A. a Debt owing to him 
by V. In Conſideration that 4. would forbear to 
Sue her until ſhe had taken out Letters of Adminiſtra- 
tion, and the Plaintiff forbore accordingly, and had 
judgment, but it was Reverſt, becauſe ſhe was liable 
tono Debt of V. untill Adminiſtration were granted, 
ſo her ſaid promiſe was void, Stiles 240. 12 
4. Sues B. Executor of C. declaring that upon 
Account between the «Plaintiff and the Executor, 
concerning divers Sums due to A. as well by the 
Teſtator as by the Defendant, for his own Debt after 
the Teftator's death, nb ne was found — Ar- 
rearages to A. 501, which the Executor promiſed to 
, and the Plaintiff had a Verdict and Judgment, 
t the Judgment was after reverſt, for the Plaintiff 
ſhould have brought ſeveral Actions againſt the De- 
lendant, the „ for his proper Debt 
3 not 
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not as Executor, and the other againſt him as E- 

Sauer for whae the Tele amd . Nad Kl 

; 88. Stiles 472. bs: Ws. | 

Promiſe that An Executor promiſeth, that if I ſhall prove that 

upon proof of I delivered certain g00ds, ( mentioning them paxticy- 

wane) yur larly) to V. the Teſtator, and that aſter his death 

ener 2." they came to the Executors hands, then he will pay 

me the value there, this Promiſe binds him, I Aver- 

ring in my Declaration againſt the Executor, that I 

did fo deliver them, and that they ſo came to the 

Executors hands, and that they worth ſuch a Sum, 

which 1 have requeſted the Executor to pay me, 

and if ſuch Averment be denied, it ſufficeth to 

prove, the truth of it in the ſame Suit, Leon, 2, 

221. , 

a An Executor promiſeth to pay a Debt, contrad- 

bey Bebe ed by the Teſtator in his Infancy for things not ne- 

contracted by ceſſary, in Conſideration the Creditor would forbeas 

the Teſtzror the debt until AMichaelmas, this binds not, for the 

in his Infan® Conſideration to forbear a debt which chargeth not 
FY- the Executor is void, ibid. Leon. 156. 

The Plaintiff declared againſt K. late Wiſe of B. 
who died inteſtate, that in Conſideration the Plain- 
tiff would permit hexquietly to take Adminiſtration 
of the Goods of B. ang gies her 6 Months time to 

pay a debt that B. owed the Plaintiff, ſhe would pay 
the Debt 3 tho, the Plaintiff ſo peroaic ber, and give 
her ſuch time, yet no Action lies for the Conlide- 
ration is void, ſuch Adminiſtration belonging to her 
of right, and before (he had, Adminiſtred the Goods 
of B. or had taken Letters of Adminiſtration, 
| nat not liable to this Debt, Moor 946. See Cra. 


A 97- ; W N. % 
| Promiſeto An Executrixdies leaving all her Teltatoy's Goods 
pay a Debt Sufficient to pay all his debts, in the hand of her Huſ- 
gk _ band, and he after promiſeth to pay to N. a Debt, 
for 10 8" which the Teſtator owed; to N. if N. would for- 
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yet no Action lies againſt the Husband, for the 
8 to the Adminiſtrator of 
the firſt Teſtator, de bonis not Admminiſtred by the 
hens =p was his Executrix, Bulſ4..1. 44. Owen 133. 
Tel. 184. . 1 

am Executor or Adminiſtrator of 4. if I upon 
good Conſideration by Writing ſigned by me, or 
by my Authority, promiſe to pay a debt due by 4. 


| it binds me tho? I have no Aﬀets, Hob. 216. to 


pay the fame, as if it were my own Debt, and 
fo it did upon my parol promiſe ſo to do by the 
Common Law, before the Statute of 5th. Feb. 1677. 
Cro. Car. 604. | 


Pickard againlt Cottel. 


The Plaintiff declared that I. S. died indebted to Foreio At. 
the Plaintiff in 101. and P. the Plaintiff after Attached tachment. 


divers Goods of J. S. which he left in a Chamber 
in the Plaintiff's Houſe, in Londen for that Debt, ac- 
cording to the cuſtom of London. C. the Defendant 
in Conlideration that P. would ſuffer C. to enter in- 
to that Charnber and take away thoſe goods, and al- 
ſo certain Bonds left. alſo in that Chamber, Aſſu- 
med to pay the 100 J. to P. P. Avers that he did 
ſuffer C. ſo to enter, and C. took away thoſe Goods 
and Bonds, but hath not paid the 100 J. Upon non 
Aſſempſit pleaded the Plaintiff had a Verdict and 
Judgment; tho? it was Moved: in arreſt of Judg- 
ment that the Defendant is neither Executor nor 
Adminiſtrator of I. S. the Debttor, and it is not 
ſhewn that any Action was brought againſt any Per- 
ſon to ground ſuch: Attachment, to which the Court 
Anſwered, that the Attachment ſhewn was but an 
Inducement to the Action, and although the ſirſt 
part of the Confideration ſhould' be void, as to the 
Goods Attached, yet the Plaintiffs ſuffering the De- 
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ant to enter into the Chamber and to tale awy 

the Bonds not attached, ſufficeth to maintain the 
Action, Yelw. 57. * 4k 

After Verdict for the Plaintiff againſt an Executot 
upon the Teſtator's Aſſumpſit to pay the Phintif 
20 l. at the Teſtator's death; it was moved to ane 
Judgment, that it was not averr'd in the Declarati 
on that the Teſtator had not paid the 20 J. in his lifes 
time; but the Court held it to be well enough, and 
the Plaintiff had Judgment: For if Money be pro- 
miſed to be paid at Eaſter, it ſufficeth to declare that 
it was not then paid, without ſaying it was not paid 
before Eaſter, Hardres 221. 1 
SGalmore ſued the Executrix of V. upon his pro- 
miſe for good Conſideration made touching a Stran- 
gers act before the 24th. of June 2p Car. 2. and the 
breach of that promiſe was after that 2 4th. of June, 
and upon the Plea that V. Non aſſumpſit the Juy, 
found ſuch promiſe and breach, but that no Note or 
Writing was made of that Promiſe, and Aſſeſt dam- 
ages to 2000 J. if the Defendant were chargeable by 
ſuch Promiſe 3 and the Court gave Judgment for the 
Plaintift, becauſe the Statute againſt Frauds and Per- 
juries extends not to any Promiſe made before that 
24th. of Juns 29 Car. 2. Jones 108, 109. 


e 


2. 


Dutton's Caſe. 


After Verdict for the Plaintiff in Aſſumpſit upon Ii bill 
the Defendant's promiſe for good Conſideration made I tif 
fo the Plaintiff's Father deceaſed to pay to the Plain- Wl Ju 
tiff 1000 J. it was moved in Arreſt of Judgment, that 
this Action ſhould have been brought by the Father's 
Excutor or Adminiſtrator 3 but the Court gave Judg- 
ment for the Plaintiff, for whoſe benefit ſuch 
miſe was made, and the Plaintiff might have 
the Defendant, Jones IO2, 103. See ſeyeral Caſes 
there adjudged accordingly. Tra- 
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' Travers ſued a Widow on her A ſſurnpſit after her | 
Husband's death to pay 50 J. to the Plaintiff, in con- | 
ſderation that he at her requeſt would manifeſt and 
make appear, that her Husband owed 50 J. to the 
plaintiff, and he averred that he had been always 
ready to manifeſt that debt, and upon Now Aſſumpſit | 
pleaded the Plaintiff had a Verdict and Judgment, | 
altho it was moved in Arreſt of Judgment, that here | 
Ii no Conſideration, for the Defendant is nei- 
ther Executrix or Adrminiſtratrix of her Husband, 
2, | : 
_ ſuch promiſe ſince the Statute againſt Frauds 
and Perjuries binds not, unleſs it be in Writing, 
Lee as Executor ſues the Defendant on his Al- 
ſumpſit made to the Teſtator 13 years before; he 
pleaded he did not aſſume within ſix years, the Plain- 
uff replied he did aſſume within ſix years, and a Ver- 
dict and Judginent was for the Plaintiff, tho? it was 
objeted that the Replication is a departure from the 
Declaration, for this is helpt after Verdict; but if 
the Defendant had demurred to the Replication, 
3 ſnould have been againſt the Plaintiff, 
5 | 
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Brooks an Attorney de Banco ſues an Executor Executor ſues | 
there on the Teſtator's Aſſumpſit, to pay divers Fees on the Teſta- 
and Monies due to and expended by the Plaintiff ; dor Alum — 
the Defendant pleaded the Statute of 3 Fac. cap. 7. — * 
ind that the Plaintiff before his Writ brought, had f 
not given to the Teſtator nor to the Defendant any 
bill of Charges as that Statute requires. The Plain- 
tiff demurred, and it was adjudged a good Plea, and 
judgment was given for the Detendant, Raym. 245. 
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A. 
lied, and after the Defendant in conlideration that 


. 


ee 


A. would renounce his Executorſhip to B. aſſumolt 
pay 50 J. to the Plaintiff, and he averts that he d 
| renounce it, and this was adjudged a good Dachs 
tion, though not ſhewn that ſuch Renunciation wa 


W ona accept it, Reym. 400. 


ö Wells Cale. 


X. Adminiſtratrix of 17. her Hugband decis 


"oe . and the Defendant were Partners in Brick 
| making for a certain time not expired, and the De 
fendant in Conſideration that K. after her Husbandy 
death had aſſumed to him to relinquiſh the Partnas 
ſbip aſſumed: to pay to the Plaintiff ſo much, Gr 
Upon Non Aſſump of pleaded the Plaintiff had a Ve 
di& and 1 though it was objected, har 
was no Conſideration for the Partnerſhip i 

Law determined by the Husbands death, and it is nd 
ſhewn how the Plaintiff relinquiſht, but the Cour 
held that being after Verdict, it may be intendel 
there were Covenants, that the Partnerſhip ſhould 
not determine by the Husband's death, and bo by the 
Plaintiffs relinquiſhing her intereſt, ſhe is debarred d 
her remedy in Equity which is 2 good Conſideration 
and this being 6s inthe Dechonion by way of re 
e Pre: there needs no Averment of pw 
formance on the Plaintifls part, Vent. 40. 41. 


Smith V. Smith in Aſſumyſit. 


The Declaration was that they were joint Exect 
tor's of A. and the Defendant received all the Telt 
tors perſonal Eſtate ; 4 moiety whereof belonged 0 
the Plaintiff who thread to ſue the Defendant 0 
come to account. The defendant in Conſideration 


chat the Plancff at his requeſt had aſſumed wo 


that fuit, and to ſhew to the defendant an ac- 
nt of the Teſtator's Eſtate, aſſumed to pay 100 J. 
| the Plaintiff, which the defendant hath not done; 
1 the Plaintiff had a Verdict and Judgment, altho? 
was objected the Delaration was bad, and no good 
nfideration for ſuch Promiſe, Raym. 203. 204. 
| Hornſey, as Adminiſtrator of Fane Lane declared 
it the defendant for Conſideration ( ſhewing 

S certainly ) Aſſumplit to the Plaintiff to pay to 
fave Lane 50 1. which the defendant bath fs OTTER 
P the Plaintiff, and upon Non Aſſ@mpſie pleaded the made de the 
Plaintiff had a Verdict and Judgment, though it was Plaintiff him- 
jected, 1. That the Plaintiff had brought this ſelf, Admini- 
don as Adrniniſtrator, and ſhould have been in his frator of 
vn right, 2. That it is not ſdewn that the $04, C. breught. 
vas not paid to Jane in her life; but the Court ſaid, 
hat Fane Lang hex ſelf might have ſued on this pro- 
iſe though made to Hornſey, for the Money wag 
payable to her, and ſo Haruſey might ſue as her Ad- 
miniſtrator 3 befides the word: Adminiſtrator in this 
aſe is but ſurpluſage, and the action well brought by 
Hornſey on the promiſe to him in his own right, and 
he not averring that the Money was not paid to Fane 
s helpt after Verdict, Vent. 119. 

Barbe and others Executors of Pinſent declared a- 
gainſt the defendant in an Indebitatus Aſſumpſit for 
51. received to the uſe of the Teſtator late one of the 
Prothonotaries de Banco for damage clear; the de- 
fendant pleaded Non Aſſumpſit infra Sex Annos, and 
it was ajudged a good Plea, becauſe the Plaintiff's 
Action is not grounded upon any Record, Raymond 
243. 
rect tl 4+ Promiſeth to pay to B. a debt due to B. from 
rel 4 upon account, 4. dies, and after his death his 
4 tl \Vike or Mother in conſideration of forbearance by B. 
1t w promiſeth to pay that debt; this binds her not unleſs 
ation te were Executrix or Adminiſtratrix of A. or other- 
, for-Y viſe chargeable with the debt, Hardr. 73. 
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Goring's Caſe. 


Promiſe a A. as Executor of B. declares that C. the defenda 
good conſide- vas indebted to the Teſtator at his death in 20x] 
ration Pro. and in Conſideration that A. after the death of 3, 
the requeſt of C. had agreed to take 150 J. to be pi 

by C. to A. by 20 l. a year in ſatisfaction of the 205] 
C. the defendant aſſumed to pay the 150 l. in um 
ner aforeſaid, which he hath not done, and the Pl 
| tiff had a Verdict and Judgment, for here is a po 
| Conſideration : And it was needleſs to averr, that 4 
had diſcharged C. of the reſidue of the 205 l. as wy 
objected in Arreſt of Judgment that he ought, ay 
might ſue A. in Aſſumpſit upon his Agreement, ſu 
it is a promiſe in Law of A. and fo one promiſe 

good Conſideration of the other, Tel v. 10. 11, 
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C HAP. XXXII. 


te — waiving @ Term, With the, rea- 
05 [ens of the variety of Opinion, and the late Reſo- 
3 off [ations therein. Where —— or Adminiſtra- 
* urs ſhall have the Rent or not, or the arrears 
oi 2 B. pays Rent to bis Leſſor's Admi- 
muy or, and after a Will is 9 
1 e Fibe Rent fall ſhort, the. Executor 
pool plead nil debet, and give the ſpecial matter 
m1 FE 2 Saws 32 H. 8. c. 7. c. 37. ar- 
1 

ad 

50 

1 

igen 


rears of Rent charge. How Executors ſhall ſue 


for Rent iſſui * 4 Freebold. Debt for Rent 
1 Ended, 


eee W; 4. 


[Fions brought againſt Executr and Adminiſtra- 


tors for R 


lte for Years or Life is in Arrear and dies, be Leſſeee of 
it by Deed or Paroll, the Executor is liable to —— 1 


py it, and debt lies, 1 Rolls Abr. 925. 11. 

If Leſſee for years in his life-time grant over his 
erm, he is ſtill liable to pay the Rent thac 
ve aſter, until the Leſſor accept the A e for his 
enant; yet if Leſſee die, his Executor ſhall not be 
uged for any Rent due after the death of his Te- 
rfor the privity is gone, aliter in caſe of the King, 
Ir he ſhall charge the W Lacth 261. Irom- 
mger's Caſe, Went. 171. 3 „ Walker's 856 
Rolls Rep. 64. Brett 's Caſe, if the Executor 
Leſſee for years aſſign over, Action of debt does not 


"Tra him after the Alignment, 3 Rep. 24. 4. 
Leſſee dies poſſeſt of a Term, and the Execu- 


AP. 
ged 


pxeiving che Land not to be worth the Rent, Executors 
eruy wave the farms, and then he ſhall be diſchar- Wa ing 
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Waiver of a 
erm. 


Waver the oc- his Rent 3 but if He will, he may wave the occupa- 


cupation of a 
erm. 


and this he may do notwithſtanding his Occupatio 


| pay the Rent in this caſe in an action brought againk 
1 


Te 100 of Exekttozs, 
d of the Rent, and ſhall not be charged with 
A the . iis; but if he n 
cupie the Land, he be charpdble Je bo 
Teſtatorjs, if he have any in his hands, and if uo, 
then de bonts Profits, for an Executor is an Aﬀigne 
in Law of che intereſt of the Termz 1 Bulf, 23 
2 Rolls Rep. 13 1. Paul and M, - © 
But Howſe and Webſter's Caſe, Nie. 183. is that 
If a Man by Indenture let Land to J. P. for yea 
rendring Rent, and F. D. makes his Executor and 
dies, the Leſſor may have debt againtt the Excotnr 
for the Rent Arrear, though the Exeeutor never en- 
ter nor agree, but the Book goes further, and faich, il med 
though the Rent be more high than the profit of the Wl 3) 
Land, yet the Executor may not wave the Land, but Ml tbe 
ſhall be charged wirli the Rent, and that Book denies Wl | 
21 H. 6. 24 11 H. 4. to be Law. | Arre 
It is expreſly faid and agreed in Riche's Caſe, or, 
1 Bulſerode 23. Leſſee for 10 years, rendring yearly I tte 
10 J. Rent dies, if his Executor hath not recovered 
any more of the profits of theLand than is ſufficient to 


2 f 8 


m, he may well plead againſt all the World, thut 
he hath no more in his hands than will ſerve to pay 


tion of the Land, and then the ſame ſhall be extend- 
ed for the Rents, if he hath not Aﬀets in his hands; 
if he have Aﬀets, he cannot wave the Leaſe, -but(hal 
be tied to anſwer the Rent, though much more tha 
the Leaſe is worth, Office of Executor: 172. 
As to this point Mr. Wentworth puts this Caſe 
What if there be Aſſets to bear this - yearly lols . 
ſome years, but not during the whole Term? He 
conceives the Executor in this Caſe muſt pay the 
Rent ſo long as Aﬀets will hold out; and then mit 
wave the poſſeſſion giving notice to the Reverſioner 
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2 


for ſome years, becauſe this was not voluntary, b 


| 2 
be bach Aﬀes, 2 — the mean 
, ing is, he muſt have Aﬀecs to pay the over value, or = 
adde, chough he hath Aſſets in part; he may wave the Fo 

occupation > but our later Authorities — | 
, Rolls 1. Stiles 61: 79. 80. 119. an Executor may e- 4. 
not wave a Term let to the Teſtator, for he is bound e. 
by Covenant to hold, therefore the Declaration 
ought to be in the Deber and Detinet; for it ſhall be 
intended Land let to the Teſtator, is worth as much 
2 the Rent, unleſs the contrary is ſhewed. Rolls ſee- 
med to allow that the Action may be brought either 
the vn, but to have it brought in the Detinet is moſt for 
bas WY dhe advantage of the Executors. : 
ies WY ln Debt againſt Executors or Adminiftrators for 

Arrears of Rent incurred aſter the death of the Teſta- 

ale, 


tor, theWrit ſhall be in the Pebet and Derinet, becauſe 
early i tbe Executor or Adminiſtrator is charged of his own 
ce occupation partly. And in this reſpect he ſhall be 
durged de bonis proprijs if he have not Aﬀets, 5 Rep. 
31 Hargrave's Caſe, that indeed was reverſed, but 
babs Coſe 1 Bulſt. 2a. was adjudged after Accor | 
ling to Hargraves Caſe. 
The reaſon of theſe contrary-opinions is the i incon · Th, Reafonof 
veniency on the one fide and the other, for if Exc- the variery of 
cators cannot wave the Term, it were hard if the theſe Opini- 
Rent ſhould exceed the value of the Land, and ons. 
they having no Aſſets ſhould be charged in the 
Debet of their own proper goods; and yet if the Acti- 
on muſt be b in the Derener only where fully 
Adminifired were a good Plea, then may they tetain 
de Lands and with the Poſits thereof fatisfie Debts 
upon ſpecialty, whereby the Leffor ſhould be defeated. 
df his Rent, Allen 3+ Calſh and Foſceline. 
Theſe ſeeming Varieties are now reſolved in Fel- 
in md Corr mA 266, The Caſe was 


Leſſce 


PS 


ons ĩs as to 


fForegoing 
Point. 


detinet how 
intended. 
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| * tracts made by the Teſtator. 


ebe Lam of-Executozs, 

Leſſee for. Years rendring Rent, makes E 
and dies, the Executor Aſſigns over the T * 
Leffor brought debt for 9 gant hel 
ecutor, which was incurred after the Aſſignmen 
| Defendant demurs. 

I. Reſolved, the Action lies, againſt $idhall ml 
Overton's 3 Rep. 24. for the Executor (hall | 
charged for the Rent incurred after his Aſfignmen 
by 5 5 of the Privity of Contract of the Tau 
tor, ſo long as he had Aﬀets, as it is in other Cay 


2. Aſter the Executor hath aſſigned, the AG 
on againſt him; ſhall be in the Detiner only be 

fore bs Alngnment it ſhall be in the Deber and Ds 
tinet. 
3. Tho the Teſtator himſelf — aſſigned, yt 
his Executor ſhall be charged in the Derine h 
long as he had Aſſets, and the Principal in Walker 
Caſe, 3 oy. affirmed for good Law. 

4. An Executor may not wave a Term which 
his Teſtator had, unleſs he will wave all the Execs 
torſhip, and this altho' the Teſtator takes a deni 
of Land, which is worth but 10 J. per Amun 10. 
* dring 201, per Annum Rent, this Contract (hall bind 
the Executor as long as he had Aſſets. 

Covenant was brought for Arrears of Rent in the 
Detinet, againſt an Executor, and it appears ndt 
that the arrears were in the Teſtators life, or auf 2s 
his Death, yet it being in the Detiner only, and if 55 
ter a Verdict it ſhall be intended arrears before hv 
Death, Sid. 376. Stevenſon's Caſe, 

Defendant is Sued as Adminiſtrator for Rent, 
before his time in the Deber and Detinet where i 
ought to be in the Detiner only, yet it is aided akrs 
Verdict per 16 Car. 2. cap. 8. 

; Vid. plura ſob. tit. Declaration. 
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Norton againſt Drew. 


A; poſſeſt of a Leaſe for 21 years, as Executor of 
B. Leaſeth the Land for 11 years, Rendring 31. N 
yearly Rent during the Term; A. dies Inteſtate be- — 
fore the 11 years Expired, the Rent as well ar- 
rear at his death, as growing due after his death, 
ſhould go to the Adminiſtrator of A. and be Aſſets in 
his hands, when received to pay debts Owing by B. 
and the Adminiſtrator of B. de bonis not Adminiſtred 
by A. ſhall not have any part of ſuch Rent, Ventris, 

259. 275. 38 | 98 71 : 

" Seiſed of Land in Fee, Leaſeth it for 21 years Reſerration of 
rendring Rent to him and his Executors, this Rent and bis Exe 
cealeth by the death of 4. before the Leaſe is expired cutors. 
becauſe his Heirs are not named in the reſervation. But A 
if A. had reſerved ſuch Rent to him and his aſſigns 
during the Term, and A. dies, it ſhall be paid to his 
Heir during the Term, by all the Juſtices, Hardres 
90. See Co. 8. Whitlock's Caſe, and Dyer 115. vid. 


Supra: 
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be 
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Salter's Caſt. 


If a Rent charge be granted to A. his Executors 
and Aſſigns. for the Life of B. and A. dies, it ſhall not 
Re his Executors or Adminiſtrators during the 

ife of B. but the Rent is determined, A. not having 
aſſigned it, for it is not a thing Teſtamentary but 
a Freehold, Netw. g. g 

A. is ſeiſed in Fee, or for Life of a Rent charge, 
and Rent being Arrear to him, A grants his Eſtate 
in the Rent charge to N. and the Tenant attorns, and 
alte. A. dies his Executors or Adminiſtrators ſhall not 
recover the Arrearages of the Rent due to 4. 
une br they were lolt by ſuch Grant, and the Saua 
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Rent payable 
before Bonds. 


The Law of Executoꝛs, 
of 32 H. c. is that Executors ſhall recover Arrears of 
Rent in as ample manner as the Teſtator might or 
ought, and in this Caſe A. might not, nor ought to 
have recover'd them after that he had determined his 
Title to the Eſtate in the Rent charge by ſuch Grant 
when Arrears were due to him, Co. 5, Sander; 
Caſe, 112. | 


Newport's Caſe. 


In Debt by 4. againſt B. Executor of Turner for 
70 J. atrears of Rent due to A. from Turner at his 
death upon a Leaſe for years made to him by the 
Plaintiff. The Defendant pleaded ſeveral Bonds made 
by Turner, for juſt Debts unſatisfied amounting to 1 
1001. ſhewing the ſeveral Sums and Obligees parti 
cularly, and that he had not Aſſets above 40 /. liable 
to theſe Bonds. The Plaintiff Demurred, and judg- 
ment was given againſt the Defendant 3 for tho the 
Leaſe to Turner was determined before this Action 
brought, yet the debt arrear for Rent ſtil] is in the 
realty, and payable in regard of the Profits of the 
Land received, therefore dach Rent arrear is payable 
by Executorsof the Leſſee before Bonds entred into 
by the Leſſee, Ventris 2. 184. | 


Sacheverel againſt Frogate in the Term of 
in B. R. Hale then being Chief Fuſtice. 


A. Seiſed of Land in Fee, Leaſeth it to C. for 
years, rendring Rent to A. his Executors, Admini- 
ſtrators and Aſſigns, yearly During the Term: 4 
dies, and the Plaintiff being his Heir, bings Debtfo 
Rent growing due after the Death of 4. The Defer 
dant Demurred, and Judgment was given for the 
Plaintiffz for tho? the Rent is not Expreily reſerved 


nd Admintitrato zs. 
to A. and his Heirs, yet it being reſerved during the 
Term, it goes to the Heir with the reverſion, and the 
expreſs reverſion to the Executors, Adminiſtrators and 
| WH Afligns, who have not the reſervation, is but Surpluſage 


Judgment is Latch. 99. Sury v. Brown, See Saunders 
2. 361. But if the words during the Term had been 
omitted, as Latch 274. Wotton v. Edwin; then the 
Rent after the death of A. had been loſt, and the 
Tenant ſhould hold the Land diſcharged of the 
Rent during his Term, for the Heir , though 
he have the Reverſion, could not have the Rent 
growing due after his Anceſtors death, becauſe it is 
not reſerved to his Heirs, and the Executors or Ad- 
miniſtrators of A. tho? the Rent is reſerved to them, 
cannot have ſuch Rent growing due after the Death 
of A. becauſe they have not the reverſion, and the 
Caſe of Richmond v.Butcher, Cro. Eliz? 217. is miſta- 
= in that point, Raymond 213. 389. Ventrit 148. 
lor. 163. 

Note, the beſt way of reſerving Rent, is to ſay 
Yielding and paying ſuch a yearly Rent during the 
Term, not ſaying it to whom, for then the Law diſtri⸗ 
butes it to whom it belongs. 


3 = . 


to It A. be Executor or Adminiſtrator of Brand 4: 


releaſeth any Debt due to B. or part of it, not having 
Aſſets beſides this is a Devaſtavit charging A. as for his 
proper debt for the value of what was releaſed, Cro. 
Car. 490. 603. | 


Turner's Caſe. 


he live ſo long, and he dies; his Executor cannot 

the Statute of 32 H. 8. cap. 39. Diſtrein for t 

Rent arrear to I. S. at his death, as the Executot 

might if the Rent _ been granted to I. S. for his 
2 


Life, 


for 

wy 
A. 

for 
fem 
the 

ved 
to 


and thoſe words are Void 3 and agreeable to this 


$39 


A Rent Charge is granted to J. S. for 99 years if Debt dye fot a 
Rent charge- 


34% 


Debt for Ar- 


- rears due for 


render of Te- 
nant for Life. 


- Releaſe or · ſur⸗ 


The Law of Executos, 
Life. But the Executor at Common Law hath teme- 


dy by Action of Debt againſt the Grantor his Exe- 


cutors or Adminiſtrators for Rent Arrear to the Te. 
ſtator at his death, upon ſuch grant to him for 
certain years if he live ſo long. Cro Car. 471, 

_ A Rent charge is granted to B. for Life, or B. i 
Tenant in Dower,or by Courteſie ofa Rent, if B. die 
or ſurrender, or releaſeth to the owner of the Land 
charged and, after dies, the Executor or Adminiſts 
tor of B. may after have an Action of Debt for 
Rent due before ſuch Releaſe or Surrender, 9 H. 


7-.17- | 4 | 
A. Widow Tenant in Dower of Land Leaſcth it for 
years, rendring Rent, and after Marries 1. S. and 
Rent after grows due, and I. S. her Second Husband 
dies, his Executor or Adminiſtrator ſhall have the 


- Rentdue to him at his death, and not his ſurviving 


Wife, but ſhe ſhll have the Rent growing due after his 
death, Moor 25. | | 

A Seiſed in Fee Leaſeth to B. for Life of B. ren- 
dring Rent, if B. die and after A. die, the Executor 
or Adminiſtrator of A. may have an Action of Debt 


againſt the Executor or Adminiſtrator of B. for Rent 


due from B. to A. at the death of A. for the Freehold 
is determined, and if B. ſurrender his Eſtate to A. and 
after A. dies, his Executor or Adminiſtrator may have 
ſuch Action againſt B. for Rent due to JA. at the 
time of ſuch Surrender. 

A. Leaſeth to B. for years rendring Rent, A, dies 
and B. pays the Rent due to A. at his death to C. 
Adminiſtrator of A. and after a Wiill of A. is found and 
proved by N. his Executor, N. may recover that 
Rent again which B. paid to ſuch Adminiſtrator, by 
his Action of Debt brought againſt B. for the Admi- 
niſtration granted to C. is void ab Initio, by ſuch 
Probate of the Will of A. Godb. 156. 


I Leaſe 
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and Aominiikrate s. 
I Leaſe Land to N. for 2 1 years, rendring 407, 
yearly during the Term, N. dies and P. his Executor 
enters and holds the Land Leaſed, which during the 
time he holds it, is worth but 30 J. a year, if 1 Sue 
him for Rent incur'd in the Executor's time in the 
Debet and Detinet demanding 40 0, a year reſerved by 
the Leaſe, he may plead ſuch ſpecial matter in Bar of 
| any Action as to the 10 I a year above the true value 
of the Land in the Executors time, or may plead 
non debet, and give the ſpecial matter in Evidence, 
and the Jury ſhall find that he doth not owe 
the over value, but if the Executor have Aſſets, I may 
recover the reſidue againſt him by Action in the Deti- 
net, according to the reſerved value during the Term, 

1 Sid. 266, Mod. Rep. 18852. 
Tenant in i apa 1 Tail Leafy far years, 2 0 
dting 20 J. yearly, Rent during the Term, (not ſay- n 
ing * whom, ) which is the belt way of reſervation: pet 
for the Law 'diſtributes it to the. reverſioner for the to whom. 

time being) and dies, his Executor or Adminiſtrator 
(hall have the Rent due at his death, and his Heir ſhall 
have the Rent growing due after his death during the 
Term Co. 5. 55. 2 | 
A. Seiſed in Fee of Land, grants a Rent charge Stat. 32 H. 8. [ 
out of it to B. for Life of B. and Rent is due to B. < 7: arrears of iſh 
hilt A was ſeiſed of the Land, and after when the * Rent charge. 
Land was held by others ſucceſſively in Fee, by Title | 
ges under 4. Then B. dies, the Executor or Adminiſtra- 
c. b of B. may have a ſeveral Action of Debt by the 
* Statute of 32 H. 8. cap. 7. againſt every ſuch Tenant 
* of the Land for Rent arrear in their reſpective times, 
by becauſe they cannot detain the Freehold of B. being 
mi. Ketermined by his death, Co, 7. 38, 39. But if Rent 
uch d arrear to B. N of a Rent charge, or Rent 
ſervice in Fee in Tail, or for Life, and after B grant 


1 
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away his Eſtate in the Rent, and the Ter- tenant At- 
ale . borns, and aſter B. dies, his Executor or Adminiſtra⸗ 
tor ſhall not recover theſe Arrears by that Statute, for 


2 3 * 


te B. himſelf after ſuch paſſing away of his Eſtate had 
no remedy for themin his life time, ibid. 

Where Executors and Adminiſtrators have fe- 
medy for Rent due to the Decraſed by the Statute 
of 32 H. 8, cap, 37. See Anderſon 1. 47. 

A. poſſeſt of a Term in his own Right by Inden- 
ture, mentioned to be made by him and X. his Wife, 
but ſealed by him only, Aſſign all their Eſtate to B. 
yielding a paying yearly during the Term to A. and 
K. and the Survivor of them, if they live out the 
whole Term 5 /. Rent at Michgelmas, upon condition 
that if the Rent be behind 40 days after Mchaelms;, 
then A. and R. or the Sutvivor, or their Aſſigns, or 
the Aſſigns of the Survivor to reenter. B. enters, 4, 
dies and R. ſurvives, and the Rent is behind 40 days 


Son 5 =imwwa2st uv» 


* 


after Michaelmaſs, and K. the laſt of the 40 days, B 

demands the Rent, and fo doth IF. (the Adminifin« WW 8 

tor of 4.) and V. reenters, and it was Adjudged, WW {ec 

Firſt, that if che Rent had been referved generally du- WW 4 

Executor Aſſi ring the Term, then it had been good to 4. and his Wi fel 

2 Law of Executors and Adminiſtrators as his Aſſigns in Law; 9 

#62 but being ſpecially reſerved. as is above mentioned, ii Fl 

goes only to A. and K. and the Survivor of them MW he 

Reſervation of ( if K. had ſealed the Indenture. ) Secondly, that BW bu 

Rent void the Reſervation to K. the Wife is void, becauſe (hes WW 't, 
to one that no party in Intereſt, nor to the Indenture which w 

as no Party. not Sealed by her, and to the Survivor of them is n. 

void alſo, and the Rent endures no longer then tie 17 

Husband's Life, See 21 H. 9. 25. Co. 8. Whitheck's i © 

Rent loſt for Caſe, Co. Litt. 43. 47. Thirdly, that the word pay. 

want of a ing joyned with the word Yielding in the reſervatiam Bl m 

good reſervati- did not enure by way of Grant to the Wife when 

ON. it enured by way of Reſervation to the Husband and thi 

in the Reſervation no Aſſigns is mentioned, ſo that it I La 

gives no Interelt to the Husbands Adminiſtrator asAF ha 

ſignee in Law tho in the Condition Aſſignee is ment? 2 


onedd but that is to their Aſſignee and the Aſſignee of 4 


* 


5 *% oc 5 T7 


2 
— 


FRA 28 


ww 
— 


8 . 8 


yivor of 4. and . rn e g 
iſtrator cannot reenter as flignee in Law, ſor 
Wife Survived, and the Wife cannot reenter becauſe 
ſhe is a Stranger to the Husband's Eſtate, and to the 
Indenture, therefore the Entry of the, Husband's Ad- 
miniſtrator was adjudged unlawfall, and this Judg- 
ment was affirmed upon a Writ of errour, Cro. Car. 
290. and the Rent is loſt from the time that A. dy- 
ed, 2 Roll 450. - 


Debt for Rent by or againſt Executors or Ami- | 


 m{rrators, 


A. having a Leaſefor 21 years, Leaſeth the Land to 
B. for 7 years rendring Rent, A. dies, his Executor 
Sued B. in Debt for Rent, declaring that 4. fo demi- 
ſed the Land to B. as aforeſaid, and did not ſhew that 
A. was poſſeſt of the Land for 21 years, and fo poſ- 
felt, made ſuch Leaſe to B. and B. being poſſeſt, A. 
dyed poſſeſt of the reverſion, which belongs to the 
Plaintiff or his Executor. And this Declaration was 
held good, being after Verdict, for the Executor; 
but had been bad if the Defendant had demurred to 
it, 1 Sid. 218. | N © 
The Executor of the Leſſee for years of a Prebenda- 
ry, afligned over the Term, and after the Prebenda · 
iss Succeſſor braught Action of Debt againſt the Ex- 
ecutor, for Rent growing due after the Aſſigument; 
and it was adjudged that ſuch Action did not lie, but 
mult be brought againſt the Aſſignee, Gold/. 120. + 
A. the Father of B. grants a Rent charge out of 
the Land of A. to B. tor life of B. A. dies and the 
Land charged deſcends to B, as Heir of 4. B. may 
have an Action of Debt for the Arrearages of Rent 
due to him before his Father's Death againſt the Fa- 
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4 leaſeth Land to B. for the life of A. and A. 
his E or Adtniniſtrator may have an action 
of debt for the Rent reſerved due to A. at his death, 
for the freehold of B. is determined by the death of 4, 
So if a Leaſe be made to B. for his life rendring Rent, 
and B. dies, ſuch Action lies for Rent owing by B. 

at his death againſt his Executor or Adminiſtratot; 
but in neither of thoſe Caſes, ſuch Action lay not for 
the Leſſor againſt the Leſſee himfelf, becauſe the 

Rent is reſerved out of a freehold, and ſo long x 

that continues, no remedy for ſuch Rent is, but by 

Afiſe or Diſtreſs, Co. 3. 23. Co. 4. 49. 

I have a Leaſe for years as Executor or Admini- 
ſirator of N. Leſſee of V. after I have aſſigned my 
whole Term to J. S. no Action of debt in the De 
bet and Detinet lies againft me for Rent growing due 
after ſuch aſſignment to charge me as for my proper 
debt, becauſe the privity of Eſtate between me and 
M. the Leſſor is determined by that Aflignment 

| which makes my Aſſignee only privy in Eſtate, and 
By Aﬀion ſo liable only for the future Rent. But the Leſſor, 
debt laid his Heir, Executor or Adminiſtrator as the caſe ha 
Land i. pens, may have an Action of debt againſt me, to 
7 laid in any County, Latch. 271. 

For the Rent growing due after the Aſſignment, 
during the whole Term in the Detiner to be recover- ¶ debt 
ed of my Teſtator's or Inteſtate's Goods, except the {Wt hi 
Leſſor his Heir, Executor or Adminiſtrator have ac- 4 
cepted the Rent from my Aſſignee, for till ſuch ac men 
ceptance the privity on the Leſſee's Contract remains, WW Ati 
Co. 3. 23. Dyer 247. gin 
But after ſuch acceptance the Aſſignee and his Al- Wt | 
figns are in reſpect of the poſſeſſion only chargeable IM Heir 
by * local Action of debt for the growing Rent, See 5 
Hob. 37. | n 

| 88 of a Lord of a Mannor brought an ¶ ane: 
Action of Debt for Rent as well of Copyholds as I ben 
of Freeholds, of the Mannor, due to the Teſtator, and WW 6. 1 


1 
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and Avitiinitiratos. 
it was Adjudged that the Action did not lie for the 
yhoid Rents, becauſe they were not within the 
Statute of 32 H. 8. cap. 37. nor for the Frechold 
Rents, becauſe no Attornment was derlared to be 
made by the Freeholders to the Teſtator, without 


not, Brownl. I. 102, 
A. grants a Rentcharge to B. for life of. B. provi- 
ed it ſhall not charge the Perſon of A. if B. dies; 
an Action of Debt lies for his Executor or Admini- 
ſtrator againſt A. for the Rent due to B. at his death, 
Dyer 227. h. becauſe there is no other remedy, the 
freehold of the Rent being determined, and ſo no 
difireſs can be made. | | 
An Action of Debt lies for the Executor or Ad- 
miniſtrator of N. by the Statute of 32 H. 8. c. 37. 
for Rent due to N. at his death, where he had a 
Rent-charge for the life of B. and N. dies before B. 
or where N. had a Rent-ſervice, Rent-charge, or 
Rent-Seck, in Fee in Tail, or for life, and any ſuch 
rent is arrear to him at his death, Co. 4. 49. 

4. grants a Rent · charge to B. for lite of B. and 
after A. conveys the Land charged to N. in Fee, and 
N. aliens it to . in fee, and after B. dies, the Exe- 


debt againſt . only, for all the arrearages due to B. 
at his death, Leon. 302. | 
ment, his Executor or Adminiſtrator may have .an 
Action of debt for the Rent due to A. at his death a- 
panſt the Tenant of the Land, for ſuch Rent belongs 
to his. Executor or Adminiſtrator, and not to his 
Heir, Plow, 1 10. 

An Action of debt lies againſt the Executor or 
Adminiſtrator of a Leſſee for life or years for rent 
intat, though reſerved on a Leaſe without ſpecialty, 
becauſe the deceaſed could not wage his Law, 21 H. 


6,1 
For 
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which the Rents and ſervices of the Frecholders paſt 


cutor or Adminiſtrator of B. may have an Action of | 


A. brings a Writ of Ceſſavit and dies before Judg- 
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The Lam of Executozs, 
For the ſame reaſon ſuch Action lies againſ the 
Executor or Adminiſtrator of one that retained the 
Plaintiff without ſpecialty to ſerve in Husbandry fq 
Wages, accqding to the Statute, and dies in area i 
to the Plaintiff for his Salary, 2 H. 4. 14. 4 Hs, Wi 


19. 

Not ſo where the Action of Debt i for the 
of any other that is not compellable to ſerve by the 
Statute, as a Limner or the like, and the Defendant 
demurs, becauſe the retainer might have waged hi 
Law, and it was the folly of him that was retained, 
not to take a ſpecialty for his wages, ibid. 

A. grants a Rent-charge to Husband and Wi 
for their lives; the Husband dies, rent being arreaty 
him (making a ſtranger his Executor) and aft 
more rent is due to the Wife, and ſhe dies inteſtate, 
her Adminiſtrator ſhall have an Action of debt + 
gainſt A. for all the rent due as well to the Husband 
as to the Wife, Moor 1 181. Cro. Eliz. 791. 
A. by Deed retains C. to ſerve N. as a Limner 140 
for 10 J. yearly wages, if C. ſue N. for his wages in 
an Action of debt, N. may wage his Law; but ii N. 


die, and A. is his Executor or Adminiſtrator, C. 


may have ſuch Action againſt A. for he was privy 
to the retainer by his Deed, Dyer 20. b. 
I am Creditor to the King, and I have a Tally out m 


of the Exchequer directed to the Cuſtomer or other the 


Declaration. 


Officer to pay me my debt, and I ſhew ſuch Tally v tte 
the Officer and demand payment, he _ Aſets, il S 
then or after of the King's Money, and he dies not 
paying me, I may by Law recover againſt the Execu 
tor or Adminiſtrator, Br. Exec. 757. 

A. hath a Leafe of 30 years as Executor, and he 
leaſeth the Land for 15 years parcel of his Term, i 
he bring debt for Rent reſerved upon ſuch Leaſe fo 
15 years, it ſufficeth to declare, that at the time of 
his making ſuch Leaſe, he was poſſeſt of the Land 
for the Term of divers years then, and yet to * 


A SF 


A 


7* 
. 


Land 
:ome 
and 


anc unexpired, and being ſo poſſeſt, he demiſed it 
o the Defendant for 15 years, rendring rent, and 
at ſo much rent is arrear to him, and he need not 


Lame himſelf Executor.in the Writ, for this Action 


'8 grounded on the Defendants Contract, nor ſhew 
the commencement of the Plaintiff's Term, nor 
how it is derived to him, for this is bue inducement 
to the Action, Vent. 2. 1128. 

Debt was brought againſt the Executor for atrears 
of Rent in the time of the Teſtator. He pleaded le- 
vied by diſtreſs and fie non detinet, and it was found 
that a Stranger which was the Aſſignee of the Term 
by the Executor had paid the Rent to the Plaintiff 
who had accepted it; but no diſtreſs was taken for 
it, Per Curiam, judgment (hall be againſt the Plain- 
uff, for the ſubſtance of the Plea is found with the 
Defendant, for it is found the Rent is paid, and ſo 
Non Detinet the Rent, for the ſubſtance is on the Non 
Detinet, and not on the levying by diſtreſs, Cre. El. 
140. Sir Tho. Cecil v. Harris. 


Woſt brought againſt Executors. 


| | 1 

Leſſee for years demiſeth his Term to another, and 
makes Executors and dies; Executors do waſte, and 
then aſſent, Action of waſte is maintainable againſt 
the Executors in the Tenwit, 5 Rep. 12. b. in 
Sander's Cale. | 1 
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CHAP. XXXIIL ny 
Feoffment with Covenant upon a Failure of an 48 nant 
of 5). penalty to be bc who 340 recover _ 
the penalty the Heir or Executor. Covenant u z. ; 
repair during the Term. Jom Covenant 10 h ll. 
ſued by the Surwior, Of a Covenant determinng WT. 
tbe Eſtate towhich it it annexed. Covenant & þ%4 
gainſt Executors tho not named. Covenant tx, nam 
preſs, implied. Where Covenant lies after Ain I been 
ment and Acceptance. Action of Covenant ain NM of B 
Aſig ment acceptance. Covenant by Ext Wl ( 
tors and Aſſignees of Executors, and the Exur I Exc 
tor of Aſſignees. Of Covenant in Low, Win WM... 
Executors and Adminiſtrators ſhall take advan dhe 
tage of Covenants, tho' not expreſt named. Ct I 
| venant for a thing de novo. Where Agnes : WM... 
not bound without being expreſly named, aliter of cher 
Executors. Declaration in Covenant. Covenant Wl min 
to do a Collateral Act, where @ Covenant amount: Wl nor 
to & Leaſe, and the Rent goes to the Heir. CY Ml, 
venant by the Executors of a Succeſſor Biſhop. On nan 
Covenant in a Leaſe made by the predeceſſor Bi Wil dea 
ſhop. Surviving Covenantee to bring the Adi, 20. 
tho be hath no Benefit. © | | 
BY | Wa 
Covenant brougbt by or againſt Executors or at 
g Adminiſtrators. (1 
8 by Indenture enfeoffs B. in Fee, and B. Core I 
failure of do- * nants with A. and his Heirs, that if B. 0 


ing an akt 5 J. his Heirs fail of doing a certain act yearly to 4. d bi 


Pay. his Heirs, then as oft as any failure ſhall be made 5 
penalty to A. or his Heirs, A. dies, his Exccutos FI 
or Adminiſiratorymay by Action of debt recover the Wl hi 

arent 


che Term, by reaſon of theſe words 8 
the Exe · 


7 


arrears of the 5. penalties due at his death, but the 
ue — ſnall go to the Heir of 4. 
ſor which he may have Action of debt, Dier 24. 

A. leaſeth a Houſe to B. for yeats, and B. cove- Covenant to 
nants to repair it (during the Term) and dies, an repair during 
aRion of Covenant lies agaitiſt his Executor or Ad- the Term. 
mffiiſtrator for any neglect of Reparations either by 
B. in his life-time, or by them after his death during 
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Term) expreſt in the Covenant, although 
cutors or Adminiſtrators of B. are not therein 
named ; but if thoſe words (during the Term) had 
been omitted, it had been only a perſonal Covenant 
of B. binding him only during his life; yet an action 
of Covenant in ſuch caſe would have lain againſt his 
Executors or Adminiſtrators for the breach of Cove- 
nant by B. in his life, though they are not named in 
the Covenant, vid. Broke Covenant 50. Dier 114. 

| Covenant with B. and C. jointly to perform a Joint-Cove- 
certain act to B. only, I break the Covenant, and nant to be ſu- 
then B. dies, and C, Survives, the Executors or Ad- <4 by theSur- 
miniſtrators of B. cannot ſue me on this Covenant, r. | 
nor ſhall have any benefit by it; for though the Act 
was to be done to B. only, yet the Action of Cove- 
nant goes to C. only, who ſurvived B. and after his 
dath to his Executors or Adminiſtrators, 2 Brownl. 
207. | 
If Tenant in Tail (or for life) makes a Leaſe Covenant de- 
warranted by the Statute and dies without iſſue, no termins with 
Action of Covenant lies againſt his Executors or Ad- * _ 
miniſtrators on the Covenant in Law by the wgrd uma ” 
(Demiſe or Grant ) for ſuch Covenant determines a 
with the Eſtate to which it is annexed, Cr. Elix. 
187. Dier 257. Leon 3. 252. But ſuch action lies a- 
Ninſt the Leſſor's Executors or Adminiſtrators upon 
his expreſs Warrantry or Covenant for the Leſſee's 
quiet enjoyment during the Term, after the Leſſor's 
Eſtate determined, if the Leſſee be evicted before 
his Term expired. | | In 


Covenant a- 


ganſt Execu- yielding and paying yearly during the Term ſo mus 


ter tho? not 


3 ex- 
Prels, impli- 
1 P 


Tie Lat of Executozs, 
In a [Leaſe for years by Deed indented, the won 


Rent, ate an expreſs Covenant to pay the Rent qm pod hi 
which an Action of Covenant for Rent unpaid lis n Ac 
{ the Leſſer ot againſt his Executors or Adi. r Ad 
niſtrators, though they are not named after his den 
and fo it would have been if thoſe words had berg 
only a Covenant implied in Law, Stiles 307, 416, Letter 
Jo oe RH wh 
The Executor or Adminiſtrator ſhall not be chay, le Ki 
ed of his own goods in an Action of Covenant + . 
gainſt him for breach of Covenant made by the ds {ſped 
ceaſed, nor in an Action of debt on the Bond of Mat A 


deceaſed for ſuch breach of Covenant by his Execs Yen! 


tor or Adminiſtrator, becauſe the ground of the a% Miſc He 
on is the Bond or Covenant made by the deceaſed, IN St 
Cr. Fac. 648. 671. | | 

A. Covenanted with B. to put the Son of A. Ap 
prentice to B. or otherwiſe, that the Executor of 4. Oer 
ſhall pay to B. 20 J. (not faying that A. himſelf o MW.. 
his Executors ſhould pay the 207. ) if A. dies not, lors! 
having performed that Covenant, yet his Executon 
are not chargable, for it cannot be a debt in the Exe 
cutor which was none in the Teftator, Cr. Eliz.232. de 
but if A. covenant to pay 207. to B. not naming his MP dn 
Executors or Adminiſtrators, yet they are chargib *. © 
by Action of Debt or Covenant after the death d.!“ 
A. becauſe he covenanted for himfelf. 

The Executor voluntarily breaks Covenants, yet m 
the recompence muſt be had only out of the Tel» 
tor's Eſtate, Allen p. 38. 5 

A cuſtom is in Briſtol, that convem io ore ten in 
facta ſhall bind the Covenantor as ſtrongly as if i 
were made by Writing, but this does not extend wf le. 
the Executors of the Covenantor, 1 Leon 1% 
Mood Caſe. ne E 


and Adminiſtratoꝛs. | 
If Tenant in Tail make a Leaſe for years not wat- 
nd his iſſue in Tayl ouſts the Lefſee, he may have 
n Action of Covenant againſt the Lefſor's Executor 
x Adminiſtrator to recover his Damages, See 48 E. 


z. 2. 
The King leaſed a Houſe to A. for and the 
ters Patents mentioned that A. his Executors and 
Mens ſhould _—_— during the Term, and after 
he King granted his Reverſion to JF. in fee, and af- 
A. aligned his Term and died, and 7. after ac- 
pted Rent from the Aſſignee growing due after 
hat Aſſignment, yet V. may have an Action of Co- 
enant againſt the Executor of A. for not repairing 
e Houle after ſuch acceptance during the Term, by 
he Statute of 31 H. 8. c. 34. Cro. 2. 399, 521. 
In an Action of Covenant againſt an Executor it 
x5 adjudged, that where the Teſtator by Indenture 
Dovenanted that he was ſeiſed of a Mannor in Fee, 
withſtanding any Act done by him or his Ance- 
tors; and that the Mannor was then of the yearly 
aue of 300 J. that this Covenant as to the value 
n an abſolute and diſtin Covenant of it ſelf, and 
ot depending on the firſt part of the Covenant, which 
qualified by thoſe words notwithſtanding any Act, 
c. Cro. Car. 107. 
| Covenant to do a thing (though it be a perſon- 
act) and do not ſay for me my Executors and 
dminiſtrators, yet an Action of Covenant lies here- 
pon after my death for my breach of it, againſt my 
xecutor or Adininiſtrator, as well as it did againſt 
ne in my life, Co. 5. 17. 
A. by Deed derniſeth Land to B. for life, and for 
2 years after the death of B. if B. die and his Exe- 
tor enters and is ejected by A. during the 12 years, 
ne Executor by his Action of Covenant againſt A. 
Nay recover the Term and Damages, 19 E. 3. Cove 
Wer 24. 
| Leſſee 
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demiſed during the Term with all neceſſary Reps 
Houſe is after burnt by Default and Negl ence d 
J.. 4 

an Action of Covenant againſt F. S. the Executor; 
ed clearly without argument, that the Action ly 


By Executors 
and Aſſignees 
of Executors, 


and the Execu- 


tors of Aſſig- 


nees. 


Judgment was to recover the damages (which is the 


The Law of Executors, 
_ Leſſee for years Covenanted by Indenture for hin 
his Executors and Adminiſtrators to repair the Hoy En 


rations, the principal Timber not being hurt o i 
decay for want of reparation, or otherwiſe, in defa be 
of the Leſſee or his Executors only excepted ; the 


F. S. the Leſſee's Executor, and the Le ought 


and upon demurrer to the Declaration it was adjud, 
upon ſuch Covenant to repair the Houſe, but the 


principal) of the Teſtator's Goods only, Dye 
BETTE. | 
p The Aſſignee of a Leſſor or Leſſee for years, and 
every Aſſignee of ſuch Aſſignee, their Executors ot 
Adminiſtrators, or the Aſſignee of ſuch Executor u 
Adminiſtrator, and the Aſſignees of ſuch Aſſignee, pro 
may have an action of Covenant for the breach d ;. 
any Covenant in the Leaſe, as to repair the premiſes, i 60. 
or touching any thing in Eſſe parcel of the demiſe ot 
relating to the Houſe or Land demiſed, Co. 5. 16, 
Godb. 69. or the quiet enjoyment thereof, tho the Ml jj. 
Covenant be not for the Leſſor or Leſſee, and thei 
Executors Adminiſtrator and Aſſigns, ibid. 
A. by the word Demiſe or Grant, leaſeth to B. N A. 
for years; this Covenant in Law binds the Executor MW Cc 
and Adminiſtrators of A. if B. be evicted by elda f of 
Title to anſwer Damages to B. by his Action of Co. a0 
venant againſt them, as much as if A. for him andi] 
his Executors and Adminiſtrators had exprelly wa- (; 
ranted the Land, or Covenanted B, ſhould quictly I ces 
enjoy it during the Term, except the Eſtate of 4-M 11 
determine by his death, but if there be an expieß I bre 
Covenant in the Deed of Leaſe for ſuch quiet enjoy- 
ment, that takes away the Covenant implied in Lu, 14 
Stiles 377. 1 de; 


* 7 w,” ; ” 4 * 4 2 \Y 2 7 , = . ö * * 
— a * 8 N 
and Adminittratoꝛs. 393 


ny 4. declated. in an action of Covenant agaitiſt . N 
Executor of C. upon the Covenant of C. by Inden- 
pr WY ture, that neither C. nor his Executots or Aſſigns 
un would build any Houſe in the Garden to him demi- 
uy {ed (for 21 years) by the Plaintiff to the prejudice 
te of the Lights of the Plaintiff's Houſe near adjoining, 
a during the Term that C. had in the Gaiden; and 
it WY ſhews that C. aſſigned his Term to V. who during 
iche Term of W. built a Houſe in the Garden to the 
0B prejudice of the lights of the Plaintiff's ſaid Houſe. 
7 The Defendant pleaded, that after ſuch Aſſignment, 
the BY the Plaintiff accepted from . Rent growing due for 
te WY the Garden in the time of V. The Plaintiff. de- 
jr WY mur'd and had Judgment; for here being an expreſs 

Covenant not to build, it binds the Executor of C. 
and notwithſtanding ſuch acceptance from the Aſſignee. 
5 Ot 


But it was reſolved that no action of Debt lies againſt 
daß the Leſſce or his Executor or Adminiſtrator for any 
ne, growing Rent after they have aſſigned their Intereſt 
i oO in a Leaſe for years, and the Leſſor hath accepted 
uſes, BY from their Affignee, Rent growing due after ſuch As- 
lignment, Cro. Car. 188. Rolls 522. 


16, do upon an expreſs Covenant for the Leſſee and 
the WY his Aſſignees to pay the Rent during the Term, or 
chen to repair the meſuage demiſed, an action of Cove- 
nant lies againſt the Leſſee (or his Executors or 
» ar Adminiſtrators tho? they are not mentioned in the 


Covenant) for the not repairing it or Non-payment 

eld WY of Rent after the Term is aligned, and Rent is ſo 
f accepted from ſuch Aſſignee, bid. WENT 
0 An Adminiſtrator is chargeable in an Action of 
Covenant for his breach of the Covenant of the de- 
cealed, or for the deceaſed's breach of Covenant in 
3 all Caſes, as an Executor is for his or the Teſtator's 
PI breach of the Teſtator's Covenant, Co. 9. 418. 
oh So Executors and Adminiſtrators ſhall take equal Executors and 
advantage of all inherent Covenants made with the 3 
p deceaſed, altho they are not expreſly named; as if advantage Os, 

A2 A. Co- 


= 4 _— "TRY 


354  The'Law'of Exetutozs, 


— 


A. Covenant with B. (not naming the Exctum . hit 
or Adminiſtrator of B.) to do a thing to B. or c Ef 
him, and it be not done, and B. die, his Executor ſuc 
or Adminiſtrator may have an Action of Covenant; the 
ſo if 4. Covenant with B. to pay to B. 5 I. at E C 
following, and do not ſay, or to his Executors d bir 
Adminiſtrators,if B. dies before Eaſter, his Executty no 

or Adminiftrator may have an Action of Covenant iſ 
or of Debt, if the 5 J. be not paid to them at Exfer, WW tur 
Co. 5. 17. Dyer 112. 271. Hob. 145. yea 
At the Common-Law an Action of Covenant the 
lay for the Executor of an Executor for the breach ye: 
of a Covenant made with the firſt Teſtator, and is Ac 
now without doubt by equity of the Statute of 2; BW nil 
E, 3. Co 5. | bg Pi \ det 
* Where the Covenant extends to a thing to Le 
8 33 made de novo upon the Premiſes, the Aſſignee (tl 
vs. be bound if the Covenant be for him and his A: bis 
ſigns expreſly, elſe not, Bro. Cov. 32. b. AC 
When the Demiſe is of a perſonal thing, à d tic: 
Goods, Cattle, or the like, the Aſſignee though tor 
named in the Covenant, is not liable to it; and i jud 
the Demiſe be of a Houſe or Land, and of a per WM for 
ſonal thing together, the Aſſignee, tho lr bad 

the Covenant is not liable to an Action of Covenant 


as to the perſonal thing, tho? he is for ſo much a 
in the realty, Co. 5. 16. 

A. leaſed Land to B. for life, B. leafed it to (. 
for 21 years, and B. covenanted with C. that B. had 
done no Act to prejudice the Leaſe of C. But that 
C. ſhould enjoy it during the Term againſt all per 
ſons, B. died, and A. evicted C. during the Tem 
and it was adjudged, that C. might have an Action 
of Covenant againſt the Executor or Adminiſtrator 
of B. C. declaring upon this breach by his being b 
evicted. 

= The Leſſee Covenants to repair the Houſe demiſed; 
this binds his Aſſiguer, tho? the Govenantis note 
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Eſſe parcel of the Demiſe and incident to it; but if ess ate 202 
ink Cone en © bulls n-vewes Brick walks dn. 
the Land demiſed, it binds not his Aſſignee unleſs he preſly named 
Covenant for him and his Aſſigns expreſſy, but %% of Exe 
binds the Lefſce's Executors and Adminiſtrators tho tors. 


not named in the Covenant, Co. 5. 16. 24. 


A. leaſerh Land to. E. for life of B. B. by Inden- Covenant de- 


ture grants Bargains and ſells his Intereſt to C. for 20 Ch by 
years, to hold in ſuch Manner and Form as B. had 

the ſame, and not otherwiſe B. dies within the 20 

years, and A. ouſts C. reſolved that C. can have no 

Action of Covenant againſt the Executor or Admi- 

niſtrator of B. for the Covenant and Warranty of B. 

determined by his death, together with his Eſtate, 

Leon 1. 179. | 

J leaſe to A. for years rendring Rent, A. deviſeth 
his Term to B. who aſſigns it to C. and I bring an 
Action of Covenant againſt C. declating that B. en- 
tied Virtute Legationis, not ſaying, that the Execu- 
tor of A. aſſented to the Legacy; yet this was ad- 
judged good, a Verdict being againſt the Defendant, 
for it ſhall be intended after Verdict, but had beeri 
bad if he had demur'd to the Declaration, Cro. 

Car. 222; 

A. is named Executor of B; and A. covenants 
with N. to prove the Will of B. or to take out Let- 
ters of Adminiſtration of his Goods; it was adjudged 
that 4. muſt do one of theſe upon requeſt of N. and 
that the Action of Covenant brought by N. againſt 
- for his Non-performance is 4 ſufficient requeſt, 

on. 105. 

By we between A. and B. B. acknowledg- Covetiant by 
eth that he hath received of the Wife of A. by the 2 * 
aſſent of A. 1000 l. and B. Covenants with A. that — _ 
lo long as the 1000 J. remains in the hands of B. he named. 
would pay yearly at Eaſter unto A. 100 J. an Action 
of Covenant lics for the Executors or * ä 

Aa 2 


« : * | 355 | 
him and his Aſſigns, becauſe ir extends to a thing ih When Alligs 


3% + "The Law of Executons, 
of A. after his death, although they are not named, 
if the 100). be not yearly paid to them at Eaſter af. 
ter the death of 4. fo long as B. keeps the 1000 J. 

fir ſo is the intent of the parties, Rolls 913. 
| Covenant to A. Covenants with N. to be ready at all times up- 
I 2 a Collate · on requeſt, to deliver to N a Bond made by V. to 
al At. N. then in thie hands of 4. N. dies without requeſ- 


- 


ing the Bond, and after the Executor of N. demands 
the Bond of A. and he refuſeth to deliver it, ſuch 
Executor may after (tho' he be not named in the 
Covenant, but N. only) have an Action of Cove- 
nant agairift A. becauſe the Bond belongs to ſuch Ex- 
ecutor as repteſenting the Teſtator. And ſo it s 
-Where any Promiſe or Covenant is to do any Colla- 
teral Act to V. who dies, his Executor or Adminiſtz 
tor may have the Action thereupon after his death, 
i Roll 912. 
Covenant con- Where a Covenant is made by A. with B. tho it 
cerning an In- be concerning an Inheritance, if the Covenant be 
heritance. broken in the life of B. an Action of Covenant af 
b ter his death lies for his Executor or Adminiſtrator 2. 
gainſt A. his Executor or Adminiftrator. | 
An Action of Covenant was brought againſt 4. 
Adminiſtrator of the goods of B. during the Minority 
of K. Executrix of B, late Executor of N. upon the 
Covenant of N. made with the Plaintiff, and after 
Verdict for the Plaintiff, it was objected in Arreſt of 
Judgment, that the Defendant ſhould have been 
ſued as Adminittrator of the Goods of N. not admi- 
niſtred by B. but the Plaintiff had Judgment, the 
Prothonotaries informing the Court that the Decla- 
ration was according to the ancient form of Preſidents, 
t ſeior §if K. the Executrix of B. had been 17 years of 
2 ge, the Plaintiff muſt have ſued her as Executrix 
of B. late Executrix of N. Hob. 246. 
| A. ſeiſed of Land in Fee by Indenture Covenants 
/ with B. that B. ſhall hold it for ſeven years, and B. 
1 _ *Covenamts-to pay to 4. his Heits Executors and 
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. and Adininifirati2s.. 27. 1 yr ; * 
Aſſignes, the yearly Rent of 90 J. during the ſeven Covenant - 
B. enters; A. dies, his Executor ſues B. for à Mounts to 2 


. Rent growing due after the death of A. add Rent andthe 
it was reſolved that the Action lay not, for ſuch Co- the Heir. 
venant of A. is in Law a good Leaſe, and fo to 
be pleaded, and ſuch Covenant of B. is a good Re- 3 
ſervation of the Rent to 4. and his Heirs, and be 
Rent ſo ſued for by the Executor of A. goes to his 
Heir with the Reverſion, Cro. Car. 207. N * 

It is no Devaſtavit where an Executor delivers a 
Legacy given in Specie by the Teſtator to F. S. and 
after the Executor himſelf break a Covenant made 
by the Teſtator to another perſon, Marſh. 37. 54. 

But if an Executor after the Teſtator hath broken a 
Covenant in his life-time, and before the Damages hen 
be ſatisfied, pay or deliver a Legacy given by the 

Teſtator, it is a Devaſtavit, charging the Executor 

for the value, Stiles 37. 54. 73. A. and B. are Exe- 

cutors of C. A. alone Covenants with N. that ii "4 
N. Marry the Daughter of C. it ſhould be lawful for 

N. to view and ſearch all ſuch accounts as concerned 

the Eſtate of C. payable to that Daughter, N. mar» 

nes her, and after N requeſted A. and alſo 'B. the 

other Executor, who had thoſe accounts to view the 

ſame, B. refuſeth to ſhew them by this; A. hath 

broken his Covenant, for thereby in Law A. under - 

took that any petſon that had ſuch accounts ſhould 

ſufſer N. to vie v and ſearch them, Rolls 4324. 

Morris brought an Action of Covenant againſt /. 
Executor of H. declaring that S. by Deed Covenan- N geit I 
ted with A. the Plaintiff not to ſue or moleſt A it tend n. WM 
touching the Eſtate of G. Father of the Wiſe of S. to the whole 
who had deviſed all his. perſonal Eſtate to M. the Covenant. 
Plaintiff in truſt for the Wife of S. and aſſigned the 
breach, that after ſuch Covenant, S. in his life- time in 
the Names of him and his faid Wiſe, ſued 24, now 


Plaintiff, in the Exchequer by Engliſh Bill, touching 
Aa3 that 


— 


. 
Nins 


* * He 3 by J Fs * —_ 
be Len ok Execiitos, 
- © - that perſonal Eſtate, and cauſed M. to expend i 
© chat fuit 300 J. The Defendant pleaded that after th, 
_ © death of S. (the Defendant's Teſtator) M. now 
- Plaintiff, and Mary late Wife of S. and Daughter of 
C. by their Need releaſed to the now Defendant, all 

their Right, Title, and Demand in the brewing 


, Veſſels, and all theperſonal Eſtate of S. the Teltz 
3 tor according to the Cuſtom of London or otherwiſe, 
the Plaintiff demur'd and had Judgment, for the r- 

= leaſe extends only to the goods in Specie, and not to 


e the whole Covenant of S. and ſo was the intent «f 
tors of a Sac- the parties, Fones 104. hs | 


cefior Biſhop _ 
5 . . | 
2 — . ', Morley Caſe. a 
Predeceiſor 2 2 STE: | 
Biſhop. Brian Bilh of Wincbefter ſeiſed of a Rectorꝝ in 


right of his Biſhoprick, demiſeth it by Indenture to 
. F. S. for 21 years, and 7. S. thereby Covenants 
with the ſaid Biſhop and his Succeſſors to repair the 
Houſe and Barns upon the Premiſes during the Tem; 
the ſaid Biſhop dies, and after J. S. aſſigns his 
Term to S. G. and Biſhop Morley is Succeſſor in 
that Biſhoprick, and he dies before the Term of 
F. S. was expired; and after S. G. dies, and the 
xecutor of Biſhop Morley brings an Action of Co- 
F yenant againſt the Executor of S. G. for the breach 
of Covenant by S. G. in his life by Non-reparat- 
ons in the life of Biſhop Morley, whilſt he was Bi 
- ſhop of Wincheſter, and it was reſolved that this 
Action well lay for the Succeſfor's Biſhops Executor, 
upon that Covenant made with the former Biſhop 
and his Succeſſors, Vent. 2. 56. This Declaration 

is at large, Vent. 251. 55. N 
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Roll's Caſe. 


By Indenture between A. of the one part, and 
B. and C. of the other part, 4. Covenants with 
B. and C. that A. will pay to C. 160 J. on 2 
certain day; C. dies Inteſtate, the Money not be- 
ing paid to him, and his Adminiſtrator brings an 
Action of Covenant againſt 4. on that Indenture; 
and it was reſolved, that ſuch Action lay not, Surviving Co- 
but. B. the ſurviving Covenantee is to bring the venantee to 
Action of Covenant againſt 4. for not paying the Yo * 5 
160 l. to C. though R. hath no intereſt in that Mo- be hath nd 
ney, for C. during his life, could not alone have had benefit. 
any Action againſt A. for ſuch Non-payment, bat B. 
and C. both muſt have joined in the Action of Co- 
venant; and if B. ſurvive C. and die, the 160 J. be- 
ing unpaid to C. the Executor or Adminiſtrator of 
B. muſt ſue A. for his breach of Covenant, and the 
Executor or Adminiſirator of C. cannot ſue A. Telv. 

177. and what B. his Executor or Adminiſtrator re- 
covers, (hall go to the uſe and benefit of the Admi- 
niſtrator of C. / 


— 
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Whether Eſcape lies againſt the Executors of th 
" Warden of the Fleet. If it lie by Executors pon 
Execution. If Action on the Caſe lies by Exccy 
tors upon Eſcape on mean proceſs. Of Eſcape u 

" ptlegat. If Executor bring debt for Eſcape in lu 

' , own time, how it mult be brought. If the Ex, 

1, cutors of bim that Eſcapes in bis own 

+ ſhall be chargeable. Executor ſhall have Reyleon 
For Goods taken in the Teſtator”s life-time. (f 
Executors bringing @ Quare Impedit. How v 


declare. 
Of Eſcape. Quare Impedit. Replewin krought h 
, eee, ZN 
Fenn 1 Xecutor brings debt againſt the Executors of the 
againſt the Warden of the Fleet for an Eſcape, the Tell. 


Executors of tor is chargable for a perſonal wrong, and is char 

| 47 #6 vo" able bs Statute 1 which charge ſhall not 15 

1 upon his Executor, Cro. Elix. 883. Lord St. Jahr 
and Baudring; aliter, if the Warden in his life· time 
had been convict and adjudged of the Eſcape, Die 
322. Pl. 25. Latch 162. Maſon and Dixon. 


I.: lies by Exe. If Executor recover and had Execution of the bo- 


dy, and the Sheriff fuffer him to Eſcape, and Exe 
cutor dies, his Executor ſhall have debt upon this 
Eſcape, aliter of an Adminiſtrator, 1 Rolls Rep. 277. 
| 3 Bulſtr. 113. | | 

guere if Atti · Action on the Caſe is brought by Executor 
on on the caſe gainſt the Sheriff, for ſuffering Eſcape upon mean 
hes on Eicape Proceſs in the time of the Teſtator, Quere if it lis 
=—_—” Pro. Poph. 189. 1 Rolls Abr. 912, 913. Jones 173. 

„ane SH or / 0 


cutors upon 
Execution. 


6 


Admini- 


Adminiſtratrix brought debt againſt F. S. and 

recovers, he is taken in Execution and ſuffer'd to Eſcape, 

ſhe brings debt upon this Eſcape as Executrix of 

J. S. againſt the Sheriff, reciting all the Record in 

certain, this was adjudged Error: Debt upon the 

Eſcape ought always to perſue the firſt Action, and 

this Action being brought as Executrix, diſaffirms 

the firſt ſuit which ſuppoſeth a dying Inteſtate, and 

though one and the ſame perſon brings this Action as 

Executrix, who firſt recovered as Adminiſtratrix * 

and fo quaſi a privity therein which is the t | 

doubt of this caſez for if he had made a releaſe, he _ 

might have barred that Action, or if the Money had 

been levied, he might well have retained it, yet be- 

cauſe it appears he ought not to have an Action in 

this manner, the recovery 1s erroneous and jud 

reverſed, Cr. Fac. 394. Slingsbye"s Caſe, 1 Rolls 

Rep. 276, | 7 | 5 ; 
Adminiſtratrix outlaw'd J. S. for debt, and di- Eſcape upon a 
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7. S. and ſuffered · him to Eſcape, (he brought acti- — ion on the 

on on the Caſe, tam pro Domino Rege quam pro s 

ſzipſa againſt the Sheriff and good, Cr. Le n 

361. Barret and Winchcomb, and this Action lies 

without ſhewing who committed Adminiſtration, 

ibid, ah 4 | 
Executor brought debt on Eſcape in his own Executor 

bo- WW time, it muſt be in the Detinet, for they recover as bring debt for 

*. Executors, and the tort is due to them in that right, Eſcape in his 


this Wl Cro. Elix. 326. Hict bcot : Caſe, Hob. 264. 272. own time, it 
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muſt be in the 


77: nnd in that right he ought to demand it as Exe. Perinet. 
cutor, and althe* it were upon a recovery in his 
a Wl time, yer it was grounded upon an obligation made 
can Wi to the Teſtator; and although this Action is for an 
ies, Ecape brought in his own time, yet being for a du- 
73 ) due to the firſt Teſtator, it ought to perſue the 
_ of the firſt Action, and it © be Aﬀets, Cr. 
ac 545. Six George Reynel v. Lancaſter, Stiles 
ini 17 yy 6 2 The 


* — 
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rected a Capias Ultagat. to the Sheriff who Arreſted Capias Uslagar, * 


7 


Debtor pleads The Executor of Skewis brought an Action d Exe 
— debt againſt C hamona Sheriff of Cornwell, for fi, tore 
arliament. ſering e Priſoner in 7 upon 1 
igent iſſuing upon a Capi Satifaciend t 
Eſcape in the liſe of Chews i whoſe ſuit the Exe to! 
cution was, and Chamond excuſed himſelf, for thy 
Trewinnard being a Burgeſs of the Parliament tha 
ſitting, was let at large by a Writ of Priviledge of 
Parliament, Anno 35 H. 8. 60. 
AQionagainſt And in Hill 15 Elix. the Executors of one Vo 
the Executors brought a like Action againſt the Executor of th 
of — _ Warden of the Fleet, for the Wardens ſuflering i 
jog R his life, a Priſoner in Execution in his cuſtody to E 
8 cupe, and it was Reſolved upon Demurrer that u 
Action lay not againſt the Warden's Executon, Vell! 
Dyer 322. Quære cr 6 upra pag. preced. bey! 
But in neither of theſe two Caſes was any 0b 
jection made, that this Action of Debt upon {ud 
Eſcape did not lie for the Executor of him that esta 
Plaintiff in the Execution againſt the Sheriff or W. VI 
den himſelf that ſuffered the Eſcape, it being gim 
to the Plaintiff's Executor by the Statutes of 1 R 
2. 12, wherein the Warden of the Fleet is exprely 
named; and by the Statute of 7 H. 4. 4. which e 
tends that former Statute to all Gaolers and Sherils 
And by the Statute of 25 E. 3.5. 5. and by the equi 
of the Statute of 4 E. 3. 7. Executors (and Exec bim 
tors of Executors) are to have Actions of Debs, 
Accounts, and of Goods taken away of the firſt Te ſto t. 
ſtators, as the firſt Teſtator might have had. 
The Executors of him that Eſcapes on his om 
wrong are no farther chargeable, Hob. p. 60. 


Replevin. 


Adminiſtrator (hall have Replevin de louis Teſte 
toria. Lib. Intr, 560. b. Sep. 2. 
Executot 


benebeln for Ocods ken n the Te Kg 


of 
fu W-cor's time, Lactb 167. and for Goods that were 
a hc Teſtators before: Probate, for replevin 


' afWerty, and the Executor may well have it contra- 
x © Fisberbert, N. B. bn 
the #pedit, Sid. Bae | p 

hey 


. Inpedit. 


Its taken to be within the city of the Statute, 
E. 3-C. 7. Cr. Eliz, 377. 

Grant of the wn du wag S. he is di- 
d and dies, Executors 8 lit, it 
vel les within the equity of t Were 4 E. 3. and 
hey ſhall recover damages which ſhall be Aſſets; but 


rf amenti, which cannot be, for in the time of the 
eſtator there was no Teſtament, and it abated, Cy. 
liz. 141. Smallwood”s Caſe, and. ane ret erdlatie- 


nem cannot be a diſturbance in the life of the Teſtator. 
1 8 The Anceſtor dies who had the right of Preſenta- 
rely ron, after the Church became void, and within the 
e Months he died, and Adminiſtration of his Goods 
riß was granted to the Plaintiff, and that ſhe preſented 
quit within the fix Months and the Defendant diſturbed 


cect him, Winch p. 59. 

es BY Executor ſhall have Quare Impedit of Myc 
Tes the Teſtator, Lacth 168, 

om W 
ft . | 42 04 


Count was, in nunc retardationem executionis Declaration. 
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+ CHAP: NV. 


Per Vicarium generalem committed. Per Decanum 
Per loci illius Ordinarium. Debito modo commif. 
ſa, Per Archdeaton by @ peculiar. Ad reſpond 
F. S. and A. his Wife, cui Adminiſtratio, 6+, 
Declaration of Adminiſtration committed to hin 

at London by the Biſhop of Exeter. Plainif 
Adminiſtrator ought to ſhew the party died Inte- 
\ ate, aliter in debt brought againſt Adminifys 
for. Declare that the Archbiſhop of Canterbury þy 
reaſon of bis prorogative committed Adminiſtra 
tion, without ſhewing that the Inteſtate bad bong 
notabilia, where the Adminiſtrator may declare 
of bis own poſſeſſion though be never was poſſeſ, 
In debt againſt Adminiſtrator, it muſt be ſhewed, 
that Adminiſtration of the Goods was committed 
to him, though be need not ſay how it was com- 
mitted. One marries & Woman Adminiſtratrix, 
the ſuit muſt be in both tbeir Names. Where De 
claration ſhall be in the Detinet, or in the Debet 
and Detinet, 'brougbt by or againſt Executors or 
Adminiſtrators at large. | 


of Declarations, by or againſt Executors or Admi 


Yabors. 
_—_ i. # © 
| Per Vicarium MA Dminiſtrator brought Action, and ſets forth 
generalem. that Adminiſtration commiſſa fuit per W. U. 


Vicarium generalem in ſpiritualibus, Ep. Rot. be 
need not aver that the Biſhop was in remotis agen. 
dis, for Vicar-general amounts to a Chancellor, and 
he need not ſay, Ep. Rot. loci illius Ordinary. But ni 
Bar he muſt alledge ſo; but if he declare of an Ad. 
miniſtration per Decanum, &. he mult ſay, hon i 

111 


ulld Adminiffratow. 365 4 

un Ordinary, 1 Leon 212. Gellam and Lovelacer A 
Ca/e, vid. N IF ; | { 1 

1 Rolls in a Declaration it is not neceſſary to ſay Per loci illius 
that Letters of Adminiſtration are granted per loci ordinarium. 
ilius ordinarium, aut cui pertenuit, though they 

1 ought to be ſo pleaded in a Plea in Bar, Sriles Rep. 
nd p. 106. Clemenſen's Caſe, for in the end of the De- 
Gr. N ckration, the Letters of Adminiſtration are ſhewed, 
In Cr. Elix. $38. Chard and Bird in Marſhall's and 
if L. derſuam's Caſe, he only faith, that the Admini- | 
Inte. gration debito modo commiſſa fuit, and good, for in Debito modo 
a Declaration it is not neceſſary to ſhew by whom commiſn. 
h Letters of Adminiſtration were granted, or to ſay 
re that they were granted by him, cui pertinuit, or per 
bona I ci i/lius Ordinarium. But in a Plea in Bar it is other- Abiter in a 
lar viſe; for this is not the cauſe of the Action and ef- Plea in Bar. 
ſef. ¶ cc of Suit, but to ſhew they have been in the Spi- 
wed, nua! Court, Stile's Rep. 282. Telv. 463. If 
itted ¶ an Adminiſtrator bring Action againſt Adminiſtrator, 
com- Bi its not neceſſary to ſhew by whom the Letters of Ad- 
iv miniſtration were granted to the Defendant, but he 
De Wnuk ſhew by whom Letters of Adminiſtration were 
Jebet I granted to himſelf to entitle him to the Action, 
5 1 i ram and Fawcett; for it it appear not to the 
| Court that he is not Adminiſtrator, he cannot ſue by 
that Name. Plaintiff declares that the Archdeacon By Archdes 
committed Adminiſtration to him, its good without con. 
laying Loci illius Ordinar®, otherwile it is, if it were 
by a peculiar ; for there he muſt ſhew what authority 
the peculiar had, and how he hath his power, for it 
cannot be intended that peculiars have authority if ĩt 
be not ſhewed, but if he declares that the Admini- 
(ration was committed by the Archdeacon, he need 
not ſhew what authority he had to commit Admini- 
(ration, for the Archdeacon is Oculus Epiſcopi and 
le jure Ordinar*, he is to commit Adminiſtration z 
* it is hs ſo of a Dean, for the Court intends. not 
b authority, being ſpecial, withouthewing it, Cr. 
. 771. Temple's Caſe. | And 


Ad reſpond' 
JS. ard A. 


Adminifics | 
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The Law of Erecutozs, 

And by Juſtice Twiſden it has been adjadged, ty 
the want of Lock illius Ordinar in a Bar is ill, m 
only. upon. demurrer, but after a Verdict alſo; | 
ſuch omiſſion in a Count is good, unleſs there bl 
ſpecial Demurrer, and ſo he ſaid was the Law n 
withſtanding, ſeveral Old Books are contrary, $ 
302. Dring and Reſpaſ s. 

Baron and Feme brought Action on the caſes 
miniſtratrix, in the Declaration it was ad reſpur 
cui ſuch a one and A. his Wife cui adminiſtratin las it w 
&c. and this was alledged for Error, yet held gel 
for (cui) ſhall be intended the Wife before ame xc 
Lacth 212. Walter and Hayes. 

Adminiſtrator declares in "Debt of the Admi nini 

tion committed to him at London by the Biſhop 
Exeter, and good, Noy 112. Barns and Lord 
dant, or per Are bidiaconum. Adu 
Where the Plaintiff is Adminiſtrator, he oughty 

ſhew the party died Inteſtate, but in debt again 
miniſtrator of J. S. without ſaying that J. S. 
Inteſtate is good, Ney p. 137. 

The Plaintiff e his Intereſt from an Adu 
niſtrator, to whom the Archbiſhop granted Admit 
ſtuation of all the Goods of the Leſte you's 
not how the Archbiſhop granted it either as Orc 

or by his Prexogative, yet good. 

Plaintiff declares that the Archbiſhop of C. by 
ſon of his Prerogative committed , Adminifirati 
Sc. without ſhewing that the Inteſtate had | 
wotabilia, &c. yet all lebe preſidents are ſo, 2 U 
155. Dunn's Caſe, 

Adminiſtrator may declare of his own pof 
although he never was poſſeſſed, if the w_ 

the time of his death was poſſeſſed, for the Law 6 

the poſſeſſion upon him, alter if one take the gi 

5 of the poſſeſſion of the Inteſtate, Godb. 34. 
I 19. 


— * 0 * 2 w 3 
em * * MA , de =” 


ö is — "I 
 aniv'Avinittlfiratons, 
#+ 
* 
T7 ” *". „ N * : 9 1 , 


* 


Fwy n 
Deolaration gainſt an Adminiſtrator. 


Where the Debt or any other Action is againſt A. 
a Adminiſtrator of B. and it is not ſhewed in the 
Declaration that Adminiſtration of the Goods of the 
Inteftate was committed to the Defendant, it is an 
ncurable fault, tho? it need not be ſhewed by whom 
it was ſo committed as it muſt be, where an - Admi- 
iſtrator is Plaintiff 3 but in a Declaration againſt an 
xecutor it is needleſs to ſhew, that he proved the 
ckator's Will, for Action lies againft Executors be- 
ore Probate, Vent. 2. 84. 

A. brou t Action aginſt B. as Adminiftrator of 
and B. demurred to the Declaration, if after the 
Adminiſtration granted to B. be repealed, anda new 
m————_ of the Goods of C. is granted to J. S. 
is ſpecial matter cannot by the Defendant be plead- 
| after ſuch demurrer, tho" he might then have n 
wead it if he had before joyned iſſue by Jury, Aer 

1145. 

A Man e 
he ſuit muſt be in both their Names, and they hall 

be named in the Writ, Adminiſtrators ; but in the 
Declaration all the ſpecial matter ought to be ſet 
forth, God b. p. 40. 

Action of Covenat was brought by A. Admini- 
ſtrator of B. de lonit now per C. &c. and averred 
hat L. had not paid to B. nor to A. ( not ſaying he 
tad not paid to C.) good enough, becauſe the 
oflet0Count is ques ei imjuſte Detinet, which per Cariam 
eſtue WWcannot be if it were paid to C. and this licth on the 
— art of L. to plead in diſcharge of himſdf, 1 Keble 
the 913 2. 
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For Rent. 


Derinet, and held good there, Smith's Cale ws 
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here the Declaration ſhall be in the Detinet, or ix 
the Debet and Detinet, brought by or again 
Executors or Adminiſtrators :- 

, Attions brought by Execitors, 

It is a Rule laid down in Hargrave's Caſe 5 Reg 
1. in all the Actions brought by Executors (4 
xecutors ) and wherein they are to be named Exe 


cutors, the Writ ſhall be in the Deriner only, for tht 
the thing or damage recovered fhall be Aﬀets, altho 


the duty acrew in their own time. If Executors d 


the Leſſor bring Action of Debt againſt the Leſke 
for Arrears incurred in their time, the Writ ſhall be 


in the Detinet only, 18 H. 8. 3. | 


But its ſaid in Croke Car. 225. Smith and Nu 


folk, that this Caſe is not Law, and that it was + 


verred in point of Judgment. Hargrave 's Caſe is. 
makes a Leaſe for years rendring Rent, Leſſee dirs 
inteſtate, Hargrave takes Letters of Adminiſtration, 
and for Arrears of Rent in his own time after the 
Inteſtate's death, B. brought debt in the Debet ad 


this, debt by Smith Adminiſtratrix to her Husband 
for 22 J. due on a Leaſe for years made by the Ini: 
ſtate for - a Quarters Rent -due-in the time of the 
Inteſtate, and two Quarters Rent after his death; 
Action was brought in the Detinet only, and held 

ood, ſhe having the intereſt as Adminiſtratrix on 
y, becauſe in Mawle's Caſe, Cr. Fac. 549. lle 
= _ in Hargrave was held good Law, for Ren: 
after 


alter the Teſtator's death, it muſt be brought in rf 7 
Debet and Detinet. 4 | 


It Leſſee for 20 years let for to yeats rendring 
Rent and dies, his Executor or Adminiſtrator (hull 


have Action of debt for Rent incurred alter 9 


death of the Teſtator in the Detinet only; fot the 
tee to the Action is derived from the Inteſtate, and 
vv ben it is recoverd it ſhall be Aſſets, 1 Rolls 603. | 
inf Cro.Eliz. 840. Spark and Spark, So if Rent be gran- 
ted to another for years, the Executor of the Gran- | 
tee (hall have debt for the arrears of this Rent incur- 
red after the death of the Teſtator in the Detinet only, 
1 Rolls Abr. 602. See Mod. Rep. 195. But the aQti- 
Ry, on mult be in the Debet 'and Detiner, where I have 
(8 a have a Leaſe for years as Executor of N. and I ſue | 
ro. for Rent reſerved upon my Leaſe for parcel of the 
an Term made by me after the death of N. ibid. 
me If Executor recover in Account, debt for the at- 
ers (hall be in the Detinet, 1 Rolls Abr. 602, Recovery in 
ef P. H. by Indenture by the name'of P. H. Execu- 
11 ti tor of J. H. demiſed to the Defendant ſuch Lands, 
which he had by extent for ſuch a debt recovered by 
NJ. S. rendring Rent; and for Rent-artear brought 
72s the Action in the Debet and Detinet, and Feu 
- M bho' he be named Executor, yet is not broug 
e de bim as Executor, and this Action is of his on con- 
ation uad, Cro. Face 68 5. Holman and Cbater. 
er r Debt was brought by Executor againſt Sir E. R. 
for the Eſcape of a Priſoner who was in Execution 
upon a Judgment in the time of the Teſtator, in 
the Debet and Detinet, and adjudged in the Exche- 


e ln ver Chamber that it is Error, for it ought to have 
of tte deen in the Derinet only, and is matter of ſubſtance 
Jeath: End not aided, for it is grounded on the form-rJudg- 
4 hed pcnt, and as in Action of Debt, brought upon the 
ix or it Judgment, ic ſhall be in the Derinet, ſo it (hall. 
9, U bene, Cr. Face 545. | | 
Ren An Executor being Leſſee for years of a Rectory 


1 right of the Teſtator, brought debt upon Statute, Debt on Stax, 
2 E. 6. in the Debet and Detiner, for not ſetting out 2 Bd. 6. of 

df Tithes, and adjudged good, becauſe it was a per- Tiches 

r (allied wrong in his own time. 
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On Eſcape out A. as Executor of B. recovered againſt C, | | debt 
of Execution. dye from C. to B. and C. was committed in 


Debt on Judg- 
ment. 
{hall be in the Detinet, 1 Rolls 602. 


Eſcape. 


Regula. 


exccu- 
tion in B. R. the Marſhal ſuffered. C. to eſcape 4 


after brought an action of debt againſt the Marſhal up 
on that Eſcape and had judgment againſt him, but i 
was reverſed on a Writ of Error, becauſe this lp 
action was in the Debet and Detinet, and it ſhoull 
have been in the Detinet only, Hob. 272. 2 Cre. 394, 
Bridgman's Caſe, Rep. 31. | 

lf Executor recover in debt upon a contract dy 
to the Teſtator, and brings debt upon judgment, i 


But if Executor recovers in Treſpaſs for goods t. 


ken out of his on Poſſeſſion, in debt for the dum 
ages recovered, the Writ ſhall be in the Debet a 


Detinet ; for he need not name himſelf Executq, 
and it was to him a perſonal wrong, 20 H. 6. 5. l. 
Action brought by Adminiſtrator for Eſcape mat 
in the life of the Teſtator, ought to be in the Detine, 
Stiles 232. 15 
So it the Bail be in Execution upon the Recogni 


zance and Eſcape, Executor ſhall have Action in te 
Detinet only, 1 Rolls 602, + 


If Executor ſue a Scire facias out on a Recogu- 


- Zance, made to the Teſtator, it ſhall be in the Dur 


net. ; 

By this as hath 3 you will —_— 
ference put by Tanfeild, in Sir G. Reynoll's Caſs 
Cro. . between an Action grounded on pi: 
vity of Contract which ought to be in the Dering, 
and when its grounded upon a Tort, which is other 
wiſe, as Executor of a Leſſee for years of a Reduy 
in right of the Teſtator brought debt on Stat. 2 E 


6. in Debet and Detinet, becauſe its a tort perſond 


to the Executor; and it is alſo there faid, an Exec 


tor can never have an Action in the Detinet, bit 


where the Teſtator might have had the fame Action 


und Adminiffratozs. - 
I an Executor take an Obligation for a debt due 
to the Teſtator by contract, in debt upon this Obli- 


gation the Writ ſhall be in the Deber and Deriner, | 


20 H. 6.4. b. | | | 
If Executor fell Goods of the Teſtator for à fum 


Certain, he ſhall have debt for this in the Deber and 


Detinet, 1 Rolls Abr. 603. bs | 
Executor recovers damages in Treſpaſs de bonis 
aſportar, and brings debt for the damages, it muſt 
be in the Detinet, Cro. Elix. 326. Hathcock's 
Caſe. | 1 4 
Lay Greſham Executrix to her Husband ſold 
Lands by Act of Parliament to pay her Husbands 
debts; the action was brought againſt them in the 
Detinet. | | 


Where the Declaration ſhall be in the Debet and De- 
tinet, or Detinet only in Action brought againſt 
Executors or Adminiſtrators. 


- 
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Debt againſt Executor ſhall be in the Derinet on · Regula | 


ly, becauſe its not certain what ſam he ſhall recover, 
and becauſe its a debt due by the Teſtator; and 
therefore it cannot be ſaid, that the Executor Deber, 
but in Action againſt the Heir, it ſhall be in the De- 
bet and Detinet, becauſe he is bound by ſpecial words 


in the Obligation, Cro. Elix. 112. Cro. Fac. 618. in 
2 \ 


Randall's Caſe, 


If of neceſſity he ought to be named Executor, Regula 


the Action ſhall be in the Detinet: In perſonal things 
= ſure Rule, aliter in things which concern the 
calty. * . 24% 8 


* 


Debt is recovered againſt Executor de bonis Teſta: Debt on Judge 
toric, and Recoveror brought debt upon the Judg- ment. 


ment, the Writ ſhall be in the Deriner only; aliter, if 
Judgment had been de bonis er 11 H. 4. 56. h. 
but if an Executor bind TW 

Bb 2 


t a debt due 
n fr 


372 


On Account. 


The Law of Executozs, 
by contract from the Teſtator, in debt upon 
tion the Writ ſhall be in the Debet and Deriner.for that 
the Bond makes it his own debt, 11 H. 6, 8. 1. J. 
Action of debt lies againſt the Executors or Admi- 
niſtrators of J. S. for the Arrearages upon account 
made by him in his life, before two or more Audi. 
tors, in regard they are Judges upon Record, by 
Stat. W. 2. in the Detinet, 11 H. 4. 92. So ſuch 
Action lies againſt F. S. as Executor or Admigi- 
ſtrator of N. in the Det inet, upon an account made 
by FJ. S. after the death of N. with the Plaintiff con- 
cerning divers ſums of the Plaintiff received by N. and 
upon ſuch accompt F. S. is found in Arrears to the 
Plaintiff in 5 J. for by the proper act of F. S. by his 
accounting, he hath made himſelf chargeable where 
he was not ſo before, 2 H. 4. 13. b. | 
An Adminiſtrator was ſued in the Debet and Deti- 
net in an Action of debt, on a Judgment obtained 
againſt him in an Action, wherein he had pleaded 
plene Adminiſtravit, and this laſt Writ upon demur- 
rer was abated, becauſe it was not in the Derznet only; 


but if an Executor plead in bar ne unques Executor,and 


thereupon the Plaintiff hath Judgment, he may bring 
a new Action thereupon againſt the Defendant in the 
Debet and Detinet, for by his falſe Plea he is charge- 
able as for his proper debt, 11 H. 4. 56. 11 H.6, 
7. 36, 37- e ee ee 
If a man recover in debt againſt Executor, and a 
Fieri Facias, upon this the Sheriff retorn, That he 
had no Goods of the deceaſed, the recoverer (hall 
not have a Writ in the Debet and Detinet, on ſug: 
E that he had waſted the Goods, but ought to 
ve a conditional Writ of Scire Fatias to the She- 
riff, / ita fit, to make Execution of his proper 
Goods; but if upon the Scire Factas, the Sheriff re 
torn a Devaſtavit made by the Executor, the Plain- 
tiff ſhall have debt upon this in the Debet and Detine, 
1 Rolls Abr. 603. but the Law is otherwiſe ſince 


adjudged, vide ſupra Tit Devaſtavit. Debt 


and Adminiffratozs. „59 
Debt lies in the Debet and Detinet againſt an Exe- | 

citor or Adminiſtrator, declaring that the Plaintiff 

obtained a Judgment againſt the deceas'd, in ſuch a 

Term and Court, for ſo much debt and damages, as 

by the Record, ec. the Plaintiff averring that ſince'the 

death of the deceas'd, the Defendant hath waſted 

the goods of the deceas'd to the value of the debt 

and per quod att io accrevit, Sid. 397,398. 

2 Sid. 162. 7 "4 23 * 


A. leaſeth for years rendring Rent, after A. de- 
viſeth the Reverſion to B. for a certain Term which 
A. had therein, B. after the Executor of A. hath aſ- 
ſented to this Legacy, may without any Attornment, 
bring his Action of Debt for Rent, growing due 
after the death of A. but it is Local, and mult be 
laid in the County where the Land Leaſed lies, be- 
cauſe this Action is grounded only upon the privity of 
Eſtate, Winch 69. | 

The ſame Law where the Leſſor brings the Acti- 
on againſt the Aſſignee of a Leſſee for years, or the 
Aſſignees, Executor, or Adminiſtrator, for Rent in 
the Debet and Detinet, ibid. 

Where the Executor or Adminiſtrator of J. S. is 
ſued in the Detzner, for Rent reſerved on a Leaſe for | 
years made to I, S. the Action is Tranſitory and may Debet and De- 
be laid in any County, becauſe it is grounded on the dinet. 
Leſſees Contract only, and the Rent is to be recover'd ny; for Rent 
da N L s. But if the Action be in the Executors in what Coun- 
or Adminiſtrators time, whilſt they hold the Land, ty to be Laid. 
(ball I and they are Sued in the Debent and Detinent, the 
the ſame is then Local and mult be laid in the Coun- 
ty where the Land lies, becauſe it is grounded on the 
Contract of the Leſſee, and the Occupation of the 
Land alſo by his Executor or Adminiſtrator, and the 
Arrears are to be recovered againſt the Executors or 
Adminiſtrators, as if it were their proper Debt, 1 Si 
265. Ventris 236, Hob 37, 272. 264. Gro. 3. 546, 
Stiles 61, 232. | 
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374 The Law of Executons, 

Detinet Local. The Leſſors, Executors, or Adminaſtrators of the 
If what _ Leffor brings debt zpain(t the Executor or Admigi 
1 ſtrator of the Leſſee for years, for Rent growing due 
on muſt be in in the time of IJ. S. upon his own Occupation of the 


the Derinet. Land Leaſed, tho this Action is Local and muſt be 


laid in the County where the Land lies, yet it muſt 
be in the Detiner only, becauſe the Plaintiff Sues a5 
Executor or Adminiſtrator, and in the Leſſor's Right, 
and what he recovers will be Aſſets, Cro. 2. 546. Hob. 
264, 272. Stiles 61. 232. THOR. 

Wilſon brought an Action of Debt on the Statute 
of 32 H. 8. cap.” for Arrears of a Rent-charge, ſhe 
held for her lik due to her at her death, againſt the 
Adminiſtrator of the Tenant of the Houſes charged 
who pleaded Nil detinet, the Plaintiff demur d, and 

Detinet this was ad judged a good Plea, the Action being ſor 
| the Arrears of a Rent-charge, but had been no good 
Local. Plea if the Action had been for the Arrears of a bare 
| Annuity which the Wife had for her Life, for that 
muſt have been avoided by Acquittance or like mat- 
ter under Seal; and the whole Court inclined againſt 
the Plaintiff, becauſe it appeared that the Houſes 
charged lay in London, and this Action being ground- 
on the Tenants perception of the Profits is Local and 
ſhould have been laid in London and not in Mzddle- 
ſer, where the Action was miſlaid, Hardres 333. 
A. and B. are Joynt Leſſees for years, rendring 
Rent, A. aſſigns all his Intereſt to V. and after B. 
dies and R. is Executor or Adminiſtrator of B. An 
Action of Debt for Rent due after ſuch aſſignment 
and death of B. declaring upon the whole matter joynt: 
ly in the Debent and Detinent, if brought by the Le 
By the Execu- ſor or his Aſſigns, but in the Detinent only if 1 
dor of the Leſ· hy the Executors or Adminiſtrators of the Leſſor, 
for. for they are to recover the Arrears to his uſe, and 
in every of thoſe Cafes, the Action is Local, ard 
muſt be laid where the Land lies. | 
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Dede lie in the Deber and Derdvet againſt an Eat · Deberand De- 
cutor or Adminiſtrator, declaring that the Plaintiff ob- tinet. 
tained a Judg muy inſt the deceaſed, in ſuch. a 
Term and Court, for ſo much Debt and Damages as 
by the Record thereof remaining in that Court 
more fully appeareth; the Plaintiff averring that 
ſince the death of the deceaſed; the Defendant hath 
waſted the Goods of the deceaſed, to the value of the 
Debt and da „ per quod n ee, der 
1 Sid. 396. 39 2 Sid. 102. $113 

A. brought an Action of Debt in the Debet and Entry in 
Detinet againſt B. as Executor of C. for Rent grown Lands by Ex- 
due in the Executors time, after. the death of C. be- tors. 
ing the Plaintiffs Leſſee for years, and upon Nil deti- 
net pleaded, the Plaintiff had ad a Verdict (and Judg- 
ment. thereupon,) upon this Evidence; that B. had 
entred upon the Land ſo Leaſed to C. after the 
death of C. and that B. had received the Profits till 
the Action brought, for thereby he was Executor of 
bis own Wrong to C. and for ſo long as he Occupies 
the Land leaſed he is the Plaintiffs Debtor to the va- 
lue of the Rent, or Land, Clayton 12. WC 

A. by Deed indented "between A. and B. retains Againſt an 
zl in des werte of c for 51. yeady Wages, C. 6x age. 
after ſuch retainin B. dies, and A. takes Ad- * 
miniſtration of his . an Action of Debt lies for 
B. gainſt A. as Adminiſtrator of C. in the Detinet for 
Wages due to B. in the Liſe oſ C. (tho B. was not 
compellable by Statute to do that Service,) becauſe 
A. OL ol the Contract, ne 
own Deed, Br. Anminiſtrator 13. 

In Debt againſt — ns on the Teſtator's 1 Debr againſt 
Bond, he Headed fully: Adminiſtred, but the Plaintiff on the Teſta- 
could not have Judgment, tho' the Verdict found tors Bond. 
Aſſets, becauſe the ion was in the'Debet and De-+- - \- 4 
ma which e en KEEN PRTINY ON, | 
11 H. 6; 16, 2 She. _ , op 5 
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YL ; 
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' In Debt againſt Executors or Adminiſtrators for 

arrears of Rent incurred after the death of the Teſtz- 
tor, the Writ ſhall be in the Debet and Detine, 
for that the Executor or Adminiſtrator is charged 
of his own occupation part im, and in this reſpect ſhall 
be charged de bonis propriis if there is not Aﬀets; 
ſo is the Caſe of the Bayliffs of Iyſuiob againſ 

, Morton, that Debt in the Debet and Detinet lies 2 
gainſt the Executor of a Farmer for Rent due after 
the death of the Teſtator, he having received all the 

Profits, beſides for one Month, for that the Rent 

came not due but in the time of the Executrix, and 

ſhe entring is chargable as for her own Act, and her 
proper Goods are lyable to Execution for this Debt, 

Cro. Fac. 411. Rolls Abr. 603. 1 Bulſtr. 22. Riches 

Caſe was adjudged according to Hargraves Caſe, 

Stiles 52. Vandicots Caſe, per Rolls in that Caſe of 

Vandicot. . | a. B. 
Debt for _ Debt againſt Executors for Rent due by the Te Wi 
* in his {ator in his Life time, may be good both ways, inthe 
Life time. Det inet or in the Debet and Detiner. 

Waverof a Debt againſt Aſſignee of Leſſee for Rent, intu- t wa: 

Term by Ex- red after the death of the Teſtator, may be in the 

ecutors. Deber and Detinet Cro. Fac. 547. By Rolls in Kal 
and Focelins Caſe, Stiles 61. 

Action An Executor cannot wave a Term let to the Te 
brought either ſtator, for he is bound by Covenant to hold it, MDebe: 
ways. and the Declaration is good in the Debet and Neſſo 

Detinet, for it ſhall be intended that the Land 5 to 

worth ſo much by the year, as the Rent, till the i 
contrary be ſhewed ; the Action may be brought {Wiator 
either way, tho” it is moſt to the advantage of the WW 
Executor, to have it brought in the Detinet, Stiles 27. Ws wo 
80. Royſton's Caſe. | mm 
The reafon of Now the reaſon of theſe contrary Opinions is, {Wor s 
| rhe Detiner the inconvenience of the one fide or the other; for il i 
. = our Executors cannot wave the Term, it were it Wand. 
the Rent ſhould exceed the value of the Land, = ppo1 


* 
„ 


and Abminttleate s. 
hey having no Aſſets ſhould be charged in the De- 
el cher own proper Goods, and yet if the AQi 
zuſt be brought in the Derinet only, where fully 
\dminiſtred were a good Plea, then may they re- 
in the Lands, and with the profits thereot ſatisfie 


xe defeated of his Rent, Allen 34. 


y 4. to C. and the Declaration ſhewed not whether 
t were due before or after the death of C. this might 
ave been demurred to,but the Plaintiff having a Ver- 
dict, and the Action being brought in the Der inet only 
> ſupport the verdict, it ſhall be intended to be due in 
he Teſtators Life, and the Plaintiff had Judgment, 
id. 376. Stevenſon's Caſe. 


Executor after the Aſſignment in the Detinet, and 
t was Adjudged, That the Action lies, by reaſon 


xecutor ſhall be charged in the Detinet, fo long 


o be in the Derinet againſt the Executor, and in the 
Debet and Det inet againſt the Aſſignee; but if the 


nd WW. effor accept of the Aſſignee for his Tenant, the Ex- 
b rcutor is diſcharged. It was further reſolved, That 
the Wn Executor may not wave a Term which his Te- 
ght {Wſiator had, unleſs he will wave the Executorſhip. 


Ind altho the Teſtator takes a demiſe of Land which 
worth but 10 J. per Annum, rendring 10 J. per 
mum Rent, this contract ſhall bind the Execu- 


er ſo Long as he hath Aſſets: and per Windham, 
x it Wit the Action in this Caſe be brought in the Debet 
a l Detinet, and the Executor pleads Nil debet, and 
an 


pon the Evidence it appears, that the Land is * 
t 


Debts upon ſpecialtie, whereby the Leſſor ſhould 3 


Action of Debt was brought by A. againſt B, 
Executor of C. for Rent upon a Leaſe for years, made 


pf the privity of Contract of his Teſtator, yet the 
s he hath Aſſets: After he had aſſigned, it ought. 


377 


Heliar and Casbards Caſe, a late reſolution 17 Car. Debt for Rent 
2, B. R. was, Leſſee for years, rendring Rent, makes againſt the Ex- 
is Executor and dies, the Executor Aſhgns over * 1 
Term, and Leſſor brought debt for Rent againſt — 6Y 


p 4 | 
a 
* 
A \ * 
. 
6 7 


N The Law ok Executozss, 
but 10 J. per Anm. he ſhall have verdict but for 100 
8 Ann. and for the other 10 J. the Leſſor ſha 
ve Action in the Detinet only, becauſe it is only 
liable in reſpect of the Contract. 
Debt for Rent was brought in the Deber and 
- Detinet, and it appears by the Declaration that the 
Defendant is Sued as. Adminiſtrator, for Rent he, 
fore his time, for which it ought to be in the Ds 
tinet only, but being after verdict, it's aided by Sti 
Jeofajl, Stat. 16 Car. 2. c. 8. which ſaith, where the right d 
16 Car. 2. c. 8, the matter is tryed, and here the right was tryed, di 
329. Fruen and Porter. 
No Action of Debt lies in the Debet and Ds 
tinet at Common Law for a Tort 3 ſo no Action d 
Debt lay for an eſcape, till it was given by the Sts 
| | tute Plowd. 36. 
| I leaſe Land to B. for 21 years, rendring 100 
yearly Rent, B. dies, C. his Executor having no Af 
i ſets, enters upon the Land, being worth but 5 
| yearly 3 If I bring my Action in the Debet and 
Detinet againſt C. for Rent due after his Entry, h 
may plead the ſpecial matter, and confeſs that he 
Mi debet plead. OWS me ſo much, (which the true value amount 
ed generally, to,) or that he hath been always ready to pay it 
or the ſpecial and bring it in Court and demand Judgment, 
* actio, as to the reſidue, or the Executor may plead 
| nil Debet generally, and giving ſuch matter in Ei 
— a on dence, the Jury muſt find he only ows ſo mud 
4 worth but 5 L. 28 the true value of the Land amounts to whilli i 
per Amun, held it, and that he ows not the reſidue, and Judg 
ment and Execution ſhall be againſt the Executit 
k as for his proper Debt, for he had the profits of the 
= Lands to his own uſe, and it was not Aſſets, be 
ing leſs value than the Rent reſerved, and if aſte 
wards Aſſets come to the Executors hands, I mf 
by a new Action againſt the Executor in the D 
| , tine 


recover the full reſidue of the Rent according | 

> the Teſtator's Contract to be levied of the Te- 

ator's Goods only, Mod. uy, 1. 185. 2 Sid. 266. 

hebt is brought againſt the Executor for Rent in 
e Debet and Detinet, plene Adminiſtra vit is no Plea, *. 
id. 334, Auſtin and Miller. Action is laid in Where part of 
he Detinet, and the. defendant pleads nil Debet, it's the Arrears 
jolpen after a verdict, Allen 76. and by Rolls are due in the 
here part of the Arrears demanded were due in the Teſtator's 
me of the Teſtator and part after his deceaſe, the — 2 
aa in the Derinet is good for the whole, 4l- wy 
126. | | 
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CH AP. XXXVI. 


** : 

| Pleadings, Plene Adminiſtravit. 

What Pleas are good in abatement or not? Som, 
general Rules of the Plea of Plene Adminiſtravit, 
where-it is a good Plea. On Plene Adminiſiravit, 

F Pleaded, the Executor may give in Evidence be 

hath paid to that value of his own Money. Plene 
Adminiſtravit Specially pleaded, Of the truth of 
this Plea, as to goods which were not the Tefta- 
tors, tempore mortis ſuæ, but recovered or accru- 
ed after. Plea vmount ing to the general Iſue, wa 
ving this plea and confeſſing the Action, is w 
confeſſing of Aſſets. Tho one may plead n'ung, 
Executor, yet plene Adminiſtravit the ſafer Plea, 
and why. Defendant may plead detainer for bi: ln C 
own Debt, without pleading fully Adminiſtred. 
M bere and in what Caſes plene Adminiſtravit i 
nor 4 good Plea to a Scire Facias to bave Extcu- 
tion, its no plea and why. What Evidence will 
maintain the Iſſue in plene Adminiſtravit or not. 
Evidence, that be paid divers Debts upon comrati, 
fomer judgment cannot be given in Evidence. 
Acquittance of payment to 4 Creditor good Evi 
dence. The time of the coming in of the Bill ſa 
ved in Evidence. Bond cancelled taken in is 1 
good Evidence. 


I ſhall lay down ſome general Rules relating to 
Pleadings, by Executors or Adminiſtrators. 


TTY Eecutors if one 22 plea, and another, 
another Plea, that ſhall be recover'd which 5 
belt for the Teſiator, as if they recover, and * | 


— a ISAS 


them a Capias ad Satisfac., and the other a 
Fs Fur the firſt as 41 be granted, 3 H. 


The fame Bars and Pleas regularly, that a man may 
Tn ET: ns life time, a 
0 may have to bar the Suit of the Executor or 
Ma But an Executor beſides ſuch Pleas 
eſt Factum, per dureſſe, non Aſſs 2 he — 
"ta 50 other Pleas in reſpect 
nd Condition, as if he never meddled . — 
xods of the Teſtator, &, ung; Executor, or 
be doth intermeddle, and the Caſe be fo that he 
annot recover the Goods of the Deceas d, or fully 
aaminiſtred, and ſeveral other Pleas as you may 
nderſtand by che enſuing part of this Chapter, 


Abatement pleaded. 
In Crok Elix. p. 142. it is reported (not menti- 


n Alien born, under the obedience of the Queens 
nemy 3 but 10 years after the like plea was plead- 
dae Brooks and Philips, Cro. Elix. 683. and 
murred to: It was adjudged a bad Plea, and that 
he Defendant ſhould anſwer over, and a like Judg- 


10 nent given in Richfield's Caſe in Carter's Rep. 193. 
fe Wn Action by Alien Executor tho Enemy doth 
1 00 e, Bend. 10, 1 Brown. 41. Owen 45. 


Ive, without ſaying that the Will is proved, 9 Rep, him cher 
ſlo's Caſe. 

Debt againſt one as Executor, Defendant pleads 

bes Executor, nor Adminiſtrevit as Executor of 

ie Will. In Evidence the defendant ſhews Letters 

(WW Adminiſtration, and that betore this he * 

ar 


ned whoſe caſe ) that it was a good Plea in abate- — Plain- 
ent, that the Plaintiff who ſued as Executor was tiff is nAlien, 


voy is a good plea to ſay that the Teſtator made him, That the Te- 
nd another Executor who hath adminiſtred and is 22 __ 


380 Che Law ok Exetutozs, 
med not; its good Evidence, fol. 305. Ad. 
239. Juſtice and White.” ee... 
Smith brings debt as Executor of B. Defend 
pleads in abatement that B. made the Plaintiff x 
one V. his Executors, and /. is an Alien not name 
in the Writ. Smith replied that V. being bur 
year old when B. died, Smith alone proved & 
Will of B. and Adtniniſtration was granted to Smil 
during the Minority of V. of the Goods of B. 1 
. is 1 e - HET Defendantt 
murred and ju t for the Defendant, that t 
— 22 Action ſhall abate; for tho* by Adminiſtration g 
year old, muſt ted to Smith, he hath the full power during 
be joyned as Minority of V. yet V. the Infant Coexecutor md 
Plaintiffin all be named joynt Plaintiff in all Actons brought | 
Aan! the Teſtators right, Telvert. 130, 131. 
A. as Executor of B. Sues C. who Pleads in! 
batement that C. died Inteſtate, and Adminiſtratt 
of his Goods was committed to C. abſq; hic t 
A. is Executor of B. this is no good Traverſe 
ſhould be ab ſq; hoc that B. conſtituted A. to bei 

N ecutor of B. Breſn. 3. 250. 

Debt againſt Debt againſt Five Executors, three of them n 
5 Executors default, the other two appear and plead a recom 
2 the o- againſt them two only as Executors for 300 |.c 
3 3 are 4 ing by the Teſtator, and they have not Aſſets! 

ſides, this is a good Bar, altho* the two Execut 

might have abated the Writ for the 3001, if 
truth all the 5 Executors had Adminiſtred, by pt 
ding that the three are alive, and had Adminili 
praying judgment of the Writ againſt them 
only, Plow. 33. b. 

A. as Executor of B. Sues C. who pleads tl 
B. made the Defendant his Executor, ab/q; hoc f 
that B. did afterwards make the Plaintiff his: 
cutor, this was held a bad Plea, and che Defenc 
was was driven to plead that B. ſuch a day mi 
the Defendant his Executor, abſq; hoc that a 


was held a good Plea; Plovd. 24. 


made his Will, but did not therby make B. Exe- 
cutor, and died poſſes d of bona notabilia in di- 
vers Dioceſſes to the value of 5 J. whereby the Arch 
Biſhop of the Province, granted Adminiſtration of 
the Goods of C. to the Defendant, concluding judg- 
ment / A#40. Upon demurrer to this Plea, the Court 
gave Judgment for.the Plaintiff, x. Becauſe this 


2. The Plea is that B. was not made Executor by the 
Will, and yet he might be made Executor by a Co- 
dicil annext to the Will, Mod. Rep. 239. 


he pleads in Abatement that B. made . his Execu- 
tor, who refuſed to prove the Will before the De- 
fendants Commiſſary at S. that the Defendant was 
Metropolitane, and B. had bong notabilis in divers 
Dioceſſes within the Defendants Province, and there- 
fore he Sequeſtred the Goods of B. as Ordinary, and 
he ought to be impleaded by the name of Ordinary, 
and not as Executor of B. this was held a good Plea 
pur Cur, without traverſing abſq; boc, that the De- 
ſendant Adminiſtred as Executor, for this is no Plea 


whether this Adminiſtration by the Defendant plead- 
ed, be as Executor or-as Ordinary, which Lay-men 
cannot try, 9 Ed. 4. 33, 47. 


„could not have pleaded two pleas, in Abatement of 
the fame Action, 37 H. 6. 17. vid. 37 H. 6. 27 

Bro. Adminiſt. 11. 10 H. 6.1. 
A. Sues as Adminiſtrator of B. it is a good Plea, 
that B. made C. her Executor, B. dyed and C. Ad- 


tho 


Debt againſt B Executor of C. B. pleads that C. 


Debt againſt the Archbiſhop as Executor of B. 


in Bar but to the Writ only, and it is matter in Law 


Uiniſtred, ab/q; boc that B. died inteſtate, this Plea B. 


that day, B. made the Plaintiff Executor, and this 


Plea is but in abatement and concludes in Bar. Plea in Abate- 


ment con- 
eludes in Bar. 


Iwo Executors being Sued, may ſeverally plead * 
ſeveral Pleas in Bar, but not in Abatement of the on 


whole Writ, for they repreſent the Teſtator who plead inAbate- 


ment of the 
whole Writ. 


Plea in Abate- 


and in 


384 The Law of Executes, 
tho it contain matter in Bar, as well as in Abatement Ir 
ſſnaall be a goodPleain Abatement, if it demand jus, Wl it b 
ment of the Writ and concludes not in Bar, % were 


Rep. 214. 

oh is no good Plea in Abatement, that the Plaintif need 
Suing as Executor or Adminiſtrator, is Outlewed he. A 
cauſe the Suit is in anothers right, but it is a goodple 2s D 
that the Plaintiff ſo Suing is Excommunicated to pu WM men 
the Writ without day, the Defendant ſhewing in Coun 40 /. 
the letter of Excommunication, either by the Biſhop and 
of the Guardian of the Spiritualties. And if the Play 40 /. 
tiff after produce in Court Letter of Aſolution u- the 
der ſuch Seal, he may by Writ of Reſcous revert I jude 
the Suit brought by him as Executor or Adminiſt dm 

tor, Co. 8. 68. ley. 
f A Defendant after Impaclance cannot in another Su 
Term plead that Adminiſtration was granted to hin {ſhave 
- becauſe the deceas'd dyed inteſtate, but he may aſa were 
Imparlance plead neunq; Executor for this laſt Pla id, as 
is in Bar, and the firſt Plea of Adminiſtration grantel they 


is in abatement only, 9. Ed. 4. 40. ary | 

and t 

penun; 

Pleadings of the Plea of Plene Adminiſtravit when 4 

i itt it a good Plea. *. 

. ener: 


However the Executor diſchargeth himſelf of ©&:r.,;. 
Eſtate that was the Teſtators, he may plead fund! 
Adminiſtred and that is his ſafeſt Plea, 1 Mod. Make 
174. and then it was pleaded when it was found Wh. R. 
ſpecial Verdict, that the Defendant being Execu fade 
dur Minorietate, had paid ſuch and ſuch Df, 
and Legacies, and had delivered over totum re/i1 I pol 
Stat perſonalis of the Teſtator to the Infant at ind ; 


Age, Brooking verſ. Jennings. | eath, 


and Adminiſtratoꝛs. 
ene Adminiſtravit pleaded by Executors if 
it be Lt that 5 — — 5 in his hands, which 
were the Teſtators, he may give in Evidence that 
he hath paid to that value of his own Money and 
need not-plead ſpecially, 1 Iſt. 283. 
A man may plead plene Adminiſftravit ſpecially 
25 Debt againſt Executors who pleaded three Judg- %% An 


„ =" 


— 
—— 


40 J. in full ſatisfaction of two of the Judgments, ſpecialiy. 
and that he hath not had &. præterquam the ſaid 
40 J. and 201. more, which is not futhcient to pay 
the other. whereupon the Plaintiff demurred and 
judgment for the Defendant, for it is a pleinment 
Adminiſter Special, Hob. 218. Kid and Cbiuſ- 
ley. | | 
Suppoſe then as Wentworth faith, the Executors 
have at the time of this Plea pleaded Goods which 
vere not the Teſtators at his death, but fince accrew- 


hey are recovered, are not Aﬀets. So a Leaſe for goods. &. 
years old by the Teltator upon Condition to be void, Which were 


tors Tempore 


ed, orif the Executor by Writ of Error, reverſe a recover'd or 
udgment given againſt his Teſtator for 200 J. and accrued after. 
0 is reltored thereunto. Now it the Plaintiff reply 

generally, that he hath not Aſſets, which were the 


WC «liators at the time of his death, the Jury cannot 
fa add it ſo, when the Truth is not ſo, therefore he 
it hinks it ſhould be ſpecially Pleaded- and ſet forth in 
ul Replication, yet under favour I conceive it may be 
u leaded generally, for the words que fuerunt Teſt as 
Jeu is tempore mortis ſue, do not extend only to Actu- 
1＋ | Poſletfion, but to what he had a right to recover, 


nd if they are recover'd tho? after the Teſtators 
Jeath, and before Tryal, they are Aſſets in Law, and 
| Cc the 


383 


ments of an 100 J. a piece, and that he had paid fravis pleaded 


d, s in many Caſes it is. As Choſes en Aion till Pleading as tg 


and the ,ondition not being performed, which hap- not the Teſts» 
pening after the Teſtators death, the Term retur- uit ſue but 


38s The Lat of Executow, 
the Jury find the truth as the Law intends it, an 
as the Judger ſhall direct, Off. of Executors 271, 
Baron and Husband and Wife are ſued as Executors of], y 
bene Execu- they may plead that the Wife hath fully Adminiſtred 
Nei and the Plaintiff ſhall reply that ſhe hath Aﬀets, for 
lead that the | 1 , * 

eme hath ful- ſhe making no Devaſtavit may without her Husband 
by Admini- pay Debts and Legacies out of the Goods of J. S. t 
ired. bis Credicors and Legatees, 18 H. 6. 4. 21 Ed. 4. 30 
A: ſues B, as Executor of C. on the Bond of c 
for 50 1. B pleads that C. owed 80 J. to him by 
ſeveral Bonds reciting them particularly, and that the 
Goods of C. are worth 80 J. and no more came to the 
Defendants and hands,which he retains toSatisfy him. 
ſelf, and that he hath not Aſſets ultra the ſaid 80 
nor had at the time of the Writ ſued, nor at any tine 
after. The Plaintiff demurred ſpecially, ſhewing 
for cauſe that the Plea amounted to the general Ii 
of plene Adminiſtravit. But the Plea was adjudg 
cd good, and the Court faid, that the reaſon d 
 prefling the general Iſſue is not for the inſufficier 
cy of the eſpecial Pleading amounting thereunto, bu 

to avoid making long Records, Hob. 127. 
An Executor pleads plene Adminiſtravit, and i 
ter waving that Plea confeffeth the Action, this i 
no Confeſſion that he hath Aſſets, but he may upon 
record confeſs that he hath Aﬀets, if he pleaſe, Hi. 

78. 1 Leon. 107. 

Now in all cafes where one is ſued as Executot, 
tho? his Caſe will bear it, that he may truly plead 
The ene may #uny; Executor, yet his ſafeſt Plea is plene Adm 
plead nun; niſtrovir, for if he never was Executor nor did Ab 
plene OT. miniſter as Executor, it is moſt certain by any true e 
fravit the ſa- dict, he cannot be fouſſd to have Aſſets, and ſo mal 
feſt Plea, and have a Judgment and Verdict, and Coſts, and if Aﬀet 
why. be untruly found, he is only liable to the value found 
but if one penny happen to be found to be Admin 
ſtred by him, (which may be done unwillingly, _ 


_ 


a_ Xa” EE. cool . in © vu as 


a ws 


- and adminiſtratoꝛs. 387 
the Executor Pleads ne wwques Executor) the Plain: 
tiff ſhall have Judgment co recover the whole Debt 
be it never ſo great, of the Teſtators Goods, if the 
Executor have ſo much, and if not, then to have Exe- 
cution of the whole debt and damages, againſt the 
Executors Body, or his proper Goods, or a Moyety 
of his Lands, as if the Judgment was againſt him 
for his proper Debt. 
A. ſued B. as Adminiſtrator of C. on the Bond 
of C. and the Writ abated by the Defendants Plea, Wiit by Jour 
that he was Executor of C. and not Adminiſtrator ; r Accounts 
and after A. brings a new Writ for .that Debt, a- and Pleadings. 
gainſt B. as Executor of C. by Fourneys accounts, 
B. may not pay any other Debt upon any Bond of G. 
beſore the Teſte of this ſecond Writ, and after the: 
Teſte of the firſt Writ upon a peril: of Devaſtavit, 
for he mult plead to the laſt Writ}: that he had _ 
fully Adminiltred the day of the firſt Mau Ra. 
926. 

Action of Debt again Adodainom, he — 
that the Inteſtate was indebted to him 20 J. and that A dminiſtratot 
he had fully Adminiſtred, and that he had no Goods may plead de- 
Chattels, which were the inteltates beyond the Goods tayner of his 
and Chattels to the value of 10 J. which he retains 2 2 
the ſatisfaction of his own Debt to him due. Its ſaid in put way 
Fox and Andrews Caſe, 1 Brownlow.” The Court fully Admini- 
were of opinion, the Adminiſtrator ought to plead ſired. 
— fully Adminiſtred, elſe the Debtor ſhould 

prejudiced by taking Ifſae upon that Plea, but 
Heb. 127. Sir H. Wargir's Cale, Wo's Cale, 19. 

Aylnvortb's it's agreed, that Adminiſtrator may pled „ 1 
detayner for his own Debt without Song, driven to 
FR fully Adminiftred. Eee, om 
as rightful Executors of A. Adwirifiers part 
of 844. of the Teſtator A. he cannot after his 
refuſal to prove the Will of A. plead ſully Adtmini- 
fred as to part, and that before the Action, he deli 
Cc'2 Wt 35 enen 
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The Law ok Executozs, 
ver d the reſidue of the Goods of 4. to N. who 
took Letters of · Adminiſtration of the Goods of 4. 
becauſe ſuch Adminiſtration is void, B. being named 
Executor in the Will of 4. and therefore B. ſhall be · 


hands as Aﬀets, ; but if N. had Lawfully paid Debts 

of 4. to the full value of all the Goods of A. this 

diſchargeth B. alſo, and if B. had paid ſuch Debt, 

this had diſcharged B. and N. alſo, Mod. Rep. 216, 
9 "oF 8 | | 


1» Where and in. bat Caſes Plene Adminiſtravit is ws 
2 4 good Plea. 


Where a man Baron and Feme Adminiſtratrix, brought Debt 

is carged for againſt Baron and Feme Adminiſtratrix, de bonis 

Rent __ non, for Rent incurred in the Defendants own time, 

=— Pe. in the Deber and Detinet, The Defendant pleads fully 

; Aminiſtred, It's an ill Plea. For he is charged of his 

on Occupation, and the Land ſhall be intended tobe 
worth the Rent reſerved, Mod. Rep. 185. 4 

Plene Admini- ScireFacias againſt Executor on Judgment obtay- 

firovit ar the ned againſt the Teſtator, The Defendant pleads Plene 

time of bring- Idmiſtravit at the time of bringing the Actions it's 

ing che Ad 10 Plea; he ſhould have pleaded, there was nothing 

in his hands at the time of the Teſtators death, Her- 

. + court and Mrenbam's Caſe, Moor 1170. 1555 

A Scire Facias is againſt Executors to have Ex- 

ecution ' againſt them of Debt and Damages reco- 

To a Stire Far, vered againſt the Teſtator, they cannot Plead plene 

to have Execu- Adminiſtravit, but muſt Plead in Bar, that no 

tion, &. its Goods of the Teſtators are come to their hands, 

no Plea and herewith they may ſatisfy the Judgment, for they 

why. - may have fully Adminiſtred, and yet be liable to thi 

Judgment, Stiles Rep. 120. Cr. 3. Ordw 

Godfrey. And a Judgment cannot be anſwered with- 

out another Judgment. And it may be ſhe had Ad- 

miniſtred all the Goods in paying Debts * 

clalues, 


charged with the whole Goods that came to his 
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cialties, which is not any Adminiſtration, to Bar 
the Plaintiff, vid. Allen 48, How he may Plead. 

Plene Adminiſtravit is no good Plea in an Action 
of Debt brought againſt Executor in the Debet and 
Detinet, for Rent growing due in his own time, 
reſerved on a Leaſe for years made to the Teſtator, 
1 Sid. 334. 

Debt is brought againſt the Executor for Rent 
in the Deber and Detinet, Plene Adminiſtravit is 
no Plea. 


What Evidence will maintain the Iſſue on 
| Plene Adminiftravit, or not. 


Debt againſt L. as Executor of A. on Rent re- 
ſerved on a Leaſe for years made to the Teſtator. 
The Defendant Pleads fully Ad miniſtred; and the Evie 
dence was that 4. made the Defendant Executor, 
and that he medled with divers Goods of the Teſta- 
tor, and ſo Ad miniſtred, and after refuſed in Court. 
And Adminiſtration was afterward committed to B. 
It was given in Evidence for the Defendant, that he 
himſelf had paid certain Debts, and that divers per- 
ſons had recover'd againſt the Adminiſtrators 1000 J. 
(which the Inventory came to) and non ultra. By 
A If that 9 ( mo is in 2 
a Stranger) pay Debts without the conſent * 
1 op we is not an Adminiſtration, and the 4 
Executor cannot give ſuch matter in Evidence, to ſtred is no E- 
prove his plea of fully Adminiſtred. The Defendant vidence. 
is Executor, and he hath Adminiſtred, in which 
Caſe he cannot refuſe, 2 Leon. 155. 

Executor Pleads fully Adminiſtred. Eviderce at W 
the Tryal was, that he had paid divers Debts upon che Executor 
contract made by the Teſtator, Demurrer to the E- paid divers 


vidence and good, for he was not compellable to Debrs upon 
pay ſuch Debts, Dyer . cCuntract. 
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390 The Law of Executoꝛs, 
Executor pleads Plene Adminiſtrevit, if it be 
proved that he hath Goedsin his hands, which were 
the Teſtators, he may give in Evidence, that he 
hath paid to that value, of his own Money, and 

= Jud need not Plead it Specially, 1 Inſt. 283. 
ment cane Upon fully Adminiſtred pleaded, the Executor 
be given in E- may not give a former Judgment in Evidence, 
vidence. but he ought to plead the Judgment Specially, and 
1 ceo riens enter les mains, 21 Ed. 4. 21. 

| : . I Rolls 922. 

— An Acquittance ſnewed in Evidence of payment 
2 Cieditor of 100 J. to a Creditor is good in diſcharge of an 
good Evidence. Inventory for ſo much. Bond Cancelled taken in 


Bond Cancel- is no good Evidence of Plene Adminiſtravit, with: 
— — ork out proof of real payment or new ſecurity, 


w In Debt Executor pleads plene Adminiſtravii, 
; Plaintiff replies he had Aﬀets, the day of the Origj- 
nal Bill (wiz.) ſuch a day; and Ifſue upon this in 
B. C. They ſhew the Original in Evidence, and in 
. B. R. the Copy of the Bill was required, and be- 
cauſe the Defendant had it not ready, was nonſuited. 
But by Windham and Twiſden, it was not requilite 
Bill of Exceps to be given in Evidence 3 and if the Plaintiff be over- 
tions. ruled in this he ought to tender a Bill of Excep- 
tions; and by the- Pledings it's Admitted that the 
Writ was purchaſed ſuch a day, Sid. 226. Ridier. 

_ Cafe. | 
| * Debt Executor Pleads fully Adminiſtred. Re 
plication is, that he had Aſſets Jie Exbibitionis bill 
(vix.) 23 Octob. which is the firſt day of the Term. 
If it appear upon the Evidence, that the Bill was not 
filed till 14 days or after in Term, nothing which 
8 the Defendant had in his hands, and had paid for 
3 other equal Debts within the Term and before the 
the Bill Sued Bill filed ſhall be Aſſets, for otherwiſe it would 
in Evidence. be an intolerable Inconveniency, for which they d- 
reed the Defendant, that altho' it be aliter pro 
patet de Termino Sancti Mic baelii, that the time aſ 
com 


a 


3. 
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and E j 
coming in of the Bill ſhall be ſaved to him upon Evi- 
dence, per Cur. Sid. 432. 

One may plead generally that the Statute was ac- 
knowleged by wal. without- ſhewing the Spe- 


cial matter, Brownl. 51. 

A Statute entered into by A. and unſatisfied, was 
pleaded by B. his Executor Sued on the Bond of 4. 
and B. averred that the Statute was in Force, and the 
Sum due upon it was not paid, and that he had 
not Aﬀets ultra, &. the Court will intend this to 
be a Statute for a Debt if the contrary be not ſhewn | 
by the Plaintiff, Cro. Fac. 9. 35- 4 

Debt on Bond. Defendant pleads two Judgmen ts 95 Statute plead- 
had againſt his Teſtator and ſets them En and 4 
that he had but 40 J. Aſſets towards ſatisfaction. ſhall intend 
Plaintiff replies that the Defendant paid ſo much on 2 a Stature 
the firſt Judgment, and fo much von the the _— for Debt. 
Judgment, and kept them both on 
dem & Covinam. The Defendant ranch Fell, 
becauſe the Replication is fo Complicated that no 
diſtin iſſue can be taken upon it, for the Plea ſets 
forth the Judgments ſeverally, but the Plaintiff puts 
ow P together, when he alledgeth them to be 

er Fraudem; — the a are ſo, 
11 475 9 reſham's Caſe. Judgment 

* that dle Rapfen 8 2 Mod. Rep. 

5 v. Stratton. 
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CH A P. XXXVI. 


Of Pleading Debts on Record, Judgments, 
SGratutes, Recognizances. 


Pleading Fudgment. Replication that it was ſati- 
fied and kept on foot by Covin, the Satisfattim i 
not to be traverſed but the Covin. The manner 
and form of Pleading Tudgments, Statutes, &. 
General Replication, that ſuch Recogniſance wa 
made, pro vera ſolutione, good enough. e 
by demurrer. General Obligation of Fraud, pia. 

terquam bona & catalla attingent' be muſt [« 
forth the certainty of the value. Averment pi 

bono & juſto debito, Wbat Fudgments are plu 
dable. Judgment vn ſimple contract, not reverſs 
ble for error. Erroneous Judgment unſatisfed i 
pleadable. Fudgment in Inferiour Court plead 
ed. One ſued as Adminiſtrator may plead Judy 
ment againſt bim as Executor, tho be might hav 
bated the Writ. Placitum prædictum in the Reply 
cation to ſeveral Judgments pleaded is good | 
muſt 1 . in what year the Judgment wa 
obtayned. Je pleaded not ſaying in what 
Courts, Judgment by confeſſion, nil ; ry non 
ſum Informatus Pleadable. Several Judgment 
pleaded. Replication by Fraud, bow and which 
iu the ſafeſt way to reply in ſuch Caſe. Reer 
 Veries ? eaded, Judgment in Inferiour Court, 
pleade and avers, that he had no notice of the 
Original Writ, till after the Judgment, a goo 
Plea. Prout per ſeparalia Recorda, good pleading. 
| Statute pleaded that the Replication Statute wat 


burnt ;, demur d. and Reſolutions, as * 
| - 


C. 


and Adminfſtrate ss. 
and Recoveries kept on food by fraud. Replicati- 
on per Compoſition, the compoſition is not traverſ- 
able but the Fraud Six Fudgments pleaded ; Re- 
plication per Fraud The Fury found two of the ſix 
were by Covin. That a Statute was for & leſſer, 
Sum may be Preps without @ defeaſance. Re- 
covery in London pleaded. Replication that the 
Plaintiff- Confeſſed Satisfattion there on Recbrd. 
Statute forfeited on Breach of Covenants, nec 
unquam poſtea, Tempore mortis ſuæ, Fudgment 
pleaded not ſhewing what was the ground of t be 
Judgment, Bond, or Simple Contract. 


* 


Warcup's Caſe. 


N Debt againſt B. Executor of C. on the hond of 
C. B. hath ſeveral Judgments againſt C. in force 
nlatished, and that he hath not Aſſcts beſides to ſa- 
fy him ; the Plaintiff replies they are kept in force 
dy traud, the Executor rejoyns that they are not kept 
on force by fraud 3 and the Court gave judgment tor 
he Plaintiff, becauſe the rejoynder is a Negative preg- 


| 


or any of them are not fo kept in force, as the 
Plaintiff hath replyed, Carter 221. 


ln Debt againſt Executors they plead a Judg- 
ient in Bar, the Plaintiff replyed that it was fas 


dy Rejoynder traverſed the Satisfaction, and it was 
adjudged a bad rejoynder, for that was only Induce- 
ent, and the Covin is the material thing traverſa- 


res, JO. 43 

In Debt againſt the Executrix of A. B. lately cal- 

d A. B. of London Taylor, on his Bond, ſhe 

pleads a Judgment againſt her, as Executrix of A. 

g. late of London, Barber Surgeon ny” +. 
| lam 


an eee OS, 


ent! 


5 


ant, but it ſhould have been, that the Judgments 


sted, and kept in force by Covin, the Defendant . 


de, and Judgment given for the Plaintiff, Har- 
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„ The Law of Executozs, 

| Stranger unſatisfied, and that ſhe had not Aſſetz h 
fides. The Plaintiff demurred and had judgment; i 
A: B. Tayler and A. B. Barber Surgeon (hall not h 
intended to be the fame perſon, unleſs it had bo 
ſo averred in the Plea, Gonldſb. 111. 

If a Defendant plead ſeveral Judgments and . ©? 
tutes, and coneludes his Plea, that he hath ne el 
nof at any time had Aſſets in his hands of the h Ma 
teſtates Eſtate præterquam bona and catalla (uf . 

7 ent to ſatisfy the ſaid Judgments and Statutes, al 
verment. arrears, that they are unſatisfied, and which Af 
are chargeable therewith, it is a good Plea. Vangia 
103. Edgcomb's Caſe, 9 Rep. Meril, Treſham, 
But to plead that he hath not bona & cn! 
preterquam bona que non attingunt to ſatisfy the la 
Judgments, is not good for the uncertainty, Vasglo 
103. in Edgcomb's Caſe, and fo is the ſecond R6 
ſolution, in Treſham's Cafe, 9 Rep. Defendant plat 37 
ſeveral Statutes and Judgments, if ſhe comes al 
faith quod 755 non habet nec die impetrationis m 
Linalis pred. habuit aliqua bona & catalla, que f: 
erunt pred. T. M. tempore mortis ſue, preterquaph 
na & catalla non attingentia ad ſatisfaciend. ith 
ta prædicta aut que non ſufficiunt ad ſatisfacim ny 
debits pradicta, this Plea would be inſufficient h 
the Executor or Adminiſtrator either ought to plal 
that he had not Goods and Chattels, & c. pre Wi 
quam bona & catalla ad walentiam debits pra 
and ſo confeſs that ſhe had ſufficient to fatisfy then 
If he paid not or if the truth be that ſhe had not Aſſets to ſub 
Aſſets to ſatis- fy the ſaid Debts on Record, then to conſeſs uuf, N 
1 buy viz, that ſhe 1 not , 2 c 
| tels, ec. preter 4 & cat valentin 
_ _ of a ix a 1 non ultra que tisdem WY” ik 
obligat & onerabilia exiſtunt, but ſhe ought nov 
ſay preterquam bona & catalla non excedentia 
que non ſufficiunt ad ſatisfaciend. debita pred 
tor the uncertainty ; for to 'this the i e 
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und Adminifiratozs,.. 
reply whereon 2 certain Iſſue may be taken; No 
h general Pleading in the Replication, that fuch 
cogniſance was made of 800 l. pro vera & juſta 
[tione 400 l. or ormatione Con ventioni: 
5 good enough, for the Creditor was altogether 
Stranger to it, and had no means in Law to know 
particular certainty; and altho* they do not ſpeci- 
the certain day of payment, or that the Leſſors 
was paid before, or upon the day of payment, 
t the Pleading is good, for admit that the day of 
yment was after the day of payment, yet when 
Conuſee accepts the leſſer Sum, in plenam Exo- 
ationem of the recogniſance of 800 J. this is a 
od foundation for the Plaintiff to aver that per 
fraud of the —_— _ to the . to 
ud the Plaintiff of their Debt, the Recogni 
nce Was not diſcharged nor cancelled, and which — by 
e Defendant had confels'd by demurrer, but ſhe 
icht have taken iſſue upon it, and left it to be 
red. And altho* they do not alledg ſpecial mat- 
b as it was in the Caſe of Turner 8 Rep. vix. General Alli- 
xt the Conuſee offered and was ready to releaſe gation of 
acknowledge Satisfaction, yet the general Al- fraud good 
pation of Fraud, as in Tresbam's Cale, was good enough. 
nough, becauſe of the Secrely of Covin, 9 Rep. 
10. But my Lord Hobert, in Moon and Andrews 


Caſe 133. Where the Adminiſtrator pleads in Debt 


t another had gotten a Judgment againſt him 

vr 100 J. and that he had fully Adminiſtred, and 

hat he had no Goods in his hands rempore brevis 
Original nec tempore judicii pred. nec unquam po- 

rea preterquam bona & catalla non attingentia 
to an 100 5. Plaintiff demurred. Hobert was of opi- 
nion, that the Plaintiff ought to be barred 3 for tho? To ſer down 
by the right form of Pleading He ſhould in . ſuch „ 
Caſe ſet down in certain to what value the Goods he had ; Þ 
were, yet that is but form, for if he ſaid wy Form. 
| Goods 


396 The Law of Executozs, 
Goods to the value of 100 5. and the Plaintiff Hie w 
proved that he had 100 J. yet he had gained mh ma 
thing, and for the repugnancy that may ſeem! 
be in that, he firſt pleads fully Adminiſtred, wif So 2 
afterwards confeſſeth ſomewhat unadminiſired, qÞmini 
the Precedents are ſo, and the preterquam conth ct 0! 
all, and the unquam poſtea, reters not only to E Ad 
next Antecedent Tempore judicii, but to the tin 
of the Original before 2 vid. 1 Rolls Abr. 921 

In Debt Executors plead Jndgment and Exell 
Averment pro on of 200 J. and another Judgment of 1001, K 
"ray © juf od covered againſt them, without that any of the Gook | 

n of the Teſtator were in their hands the day in © 
the Writ purchaſed, or after, except to the w 
of the ſaid 200 J. and 100 l. fo levyed. It's 2 g 
Plea, and if the Plaintiff will maintain his Adio 
he ought to ſay that they have Aſſets over al 
above the (aid 2007. and 100 J. 1 Rolls Abri 

22. | 

. In Debt Executor pleads Teſtator was obliged tos nt 
— WP — 300 l. 2 uod he had nity 

isfy. The Plaintiff Demurs,and Judgment prof, 

ws the Defendant had not averred, mg m 

bono & juſto debito, upon which Iſſue might have ben 

taken, Ney 113. Mell. and Shelf. 

Replication. A. ſues B. as Executor of C. on the Bond of 

| B. pleads a Judgment unfatisfied had againſt B.s 

Executor of C. upon a Bond made by C. to J. S. 

that Jug hath no Aﬀets above — 1. which are lyable g 

that t. A. may reply that the Jud 1 

had or —— on fd Fraud, 4 d C. U 

Teſtator made no ſuch Bond to I. S. or that B. hut 

Aſſets lufficient to Satisfy the Plaintiff over and t 

| bove what will ſatisfy that Judgment, 1 Sid. 13% 
Judgment, If a Judgment be had againſt A. as Executot d 
leadedro Adminiſtrator of B. for - Pan upon the promi 
Bonds. of B. broken, and A. the Executor hath not Ales 


and Apminiſtrators. 

we what will ſatisfy that Judgment, he may plead 
h matter to any Action after Commenced a- 
inſt him, on the Teſtators Bond, 1. Sid. 230. 
So a judgment had againft A. as Executor or 
Iminiſtrator of B. in Debt upon the Simple Con- 
& of B. remaining unſatisfied, is pleadable to 
y Action aſter brought againſt 4. on the Bond 
B. if 4. bath no more Aſſets than to ſatisfy 
at Judgment, for when an Executor is ſued in 
Aicton of Debt, on the Teſtators Simple Con- 
, and he conſeſſeth the Action or pleads nil 


«It | 

het, and a Verdict is againſt him, and Judgment 
* in either Caſe againſt the Executor, it ſhall not 
le WS reverſed by Writ of Error, 1 Sid. 333. 

u But the Defendant might have demurred to ſuch 
ation of Debt againſt an Executor or Adminiſtra- 
1, on the Simple Contract of the Deceaſed, and 


it ſhall abate by Judgment of theCourt. And 
Imitting ſuch Judgment in Debt upon the Simple 
ontract of a Teſtator or Inteſtate were erroneous, 
t an erroneous Judgment unſatisfied is pleadable 
n Executor or Adminiſtrator, not having Af- 
p _ what will ſatisfy it, until it be reverſed, 
333- 3 
And there the Opinions are that ſuch Judgments 
ay be abated by the Court Ex Officio, in 46 E. 3. 
d. 2 H. 4. 13. 10 H. 6. 25. 9 E 4. 12. Cro. 
7. 425, 429. I. Anderſon 218. and Cro. El. 3 21. 
e faid to be no Law. | 
Debt againſt 4. Adminiſtrator of B. he pleads 


t we 
„Eur Judgments in force unſatistied, &. as to three 
hath them the Plaintiff ſeverally replies, that they 


re his by fraud; as to the fourth he replies, that 4. 
th Aſſets ultra, and joyns Iſſue, & hoc petit, &c. 


or s fo that fourth Judgment. A. the Defendant 
omit Py his rejoynder takes three ſeveral Iſſues, as to the 
Aſs Fraud 3 the Plaintiff had judgment but it was re- 
abot 


alt, becauſe the three Iſſues were found only 2 
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the Plaintiff, and the Jury gave no Verdi& 8 
the fourth Iſſue, touching the Aſſets, Roll $02, 

Adminiſtration 16 E. 4. 1, 2. I ſue as Adminify 
tor of N. the Defendant pleads that N. made 7 
a Stranger his Executor, who hath Adminifn 
at S. and is alive, Judgment of the Action, thi 
was urged to be a good Plea, without Traveriny 
that N. dyed Inteſtate, for the Plaintiff ſhould may 
tain his Declaration, and Traverſe the Bar, } 


7. 14. but it was after holden that ſuch Plea is M Ju 
good, unleſs the Defendant Travers Abſque bee , ?7* 
N. dies inteſtate, 4 H. 7. 13. anſ 
Debt againſt B. and C. Executors of N. up 65. 
Bond of 40 J. They plead a Judgment for 50 J. De | 
obtained by I. S. againſt B. only as Adminifirud pie. 


of N. in Feverſham Court, which is unſati fed, u 
that wy 5 not Aſſets ultra, n 
murred, an t was en ) 
fendants, for 2 ite had Elec 
to abate the Plaintiffs Suit againſt him in Fay 
Sham Court, by Pleading C. was his Coexecutor wi 
had Adminiſtred, and is alive, not named in i 
Action of I. S. or to ſuffer Judgment therein, 
I Sid. 404. 
One Sued as Adminiſtrator of . upon a Bon 
may plead a Judgment againſt him as Executort 
FW. which is %unfatisfied ur ſupra, altho formerly 
hath been held,” that if an Executor or Adminif 
tor might have abated a Suit againſt them by Pia 
and did not fo, but ſuffered Judgment, that it wi 
Dewvaſtavit for ſo much as was paid to S8 ch 
e ee as to other Creditors of the U 
- Ceca 8 | 
In Debt againſt an Executor on the Teftator Fi 
Bond, he pleads ſeveral Judgments againſt the T * 
ſtator remeining unſatisfied, and he hath not Aﬀe t 
ultra, &. The Plaintiff replies that Placitum 
is inſufficient to Barr him, becauſe as to the fuli uc 


and Adminiſtrators. 
ment Satisfaction is acknowleged upon the Record, 
and as to the other, it was kept unſatisfied by Fraud, 
& hoc paratus eſt werificare, not laying by the re- 
cord of SatisfaQion aforeſaid. The Defendant de- 
murred generally to this Replication, and Judgment 
was given for the Plaintiff ; but if the demurrer had 
been ſpecial, ſhewing for cauſe that the firſt part of 
the replication, was not well averred, the whole re- 
ication had been bad. And per Curiam both the 
rye i pleaded are but one Bar. And Placitur 
predictum in the Replication is nomen Collecti vum 
anſwering the whole Bar, 1 Sid. 429. Plowden 
15 being Sued as Executor of B. on a Bond, 
pleads that J. S. hath a Judgment againſt A. as Ex- 
ecutor of B. for a greater Debt due from B. to J. S. 
which is unſatisfied, Cc. upon the Plaintiffs general 
demurter to the Plea, Judgment was againſt the De- 
ſendant, becauſe it was not pleaded in what year the 
Judgment was obtained, 1 Sid. 449. 

Debt againſt B. as Executor of C. on a Bond, its a 
good Plea that I. S. ſuch a Term in B. R. recovered 
againſt C. 19 J. for Rent due from C. to J. S. on 
a Leaſe for years made by I. S. to C. and that B. 
hath not Aſſets above 5 I. which are lyable to that 
Judgment, 1 Sid. 210. bn Be 

Debt againſt an Executor upon the Teſtators Bond 
of 20 l. to the Plaintiff. They plead a Judgment ob- 
tained by J. S. againſt the Teſtator for 300 J. which 
is unſatisfied, and they have not Aﬀets altra 40 5. 
lyable to that Judgment. The Plaintiff replies that 
the Judgment pleaded was had againſt the Teſta- 
tor and J. S. joyntly, and that J. S. is yet alive at &. 
and it ſeerns to be a good Replication, for by the 
death of the Teſtator before I, S. the Teſtators, Ex- 
ecutors and Adminiſtrators were wholly diſcharged of 
this joynt Judgment, and J. S. the SurVivor, his Ex- 
ECutors 
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ecuror: and Adminiſtrators are only chargeable, 14g 


Tbe La of:Executow, 


Rep. 165. N | this 
Rogers and Danvers in Debt againſt Executon the 
They pleaded ſeveral Judgments againſt the Teltan WW De 
| unſatisfied, not ſaying in what Court one of then Ju 
was obtained, and for this cauſe the whole Pa me 
was adjudged bad, upon the Plaintiffs general d Pl 
murrer to it, Mod. Rep. 50. 6. 88 
A judgment unſatisfied, had againſt an Execy 
tor for a juſt Debt, either by confeſſion, vil dicit, c £0 
non ſum Informatnus, is pleadable to any other A% Wl ha 
on brought - againſt the Executor for the Teſtaus WW of 
Debt, as well as if ſuch Judgment were upon a De th. 
murrer or Verdict; and if any ſuch Judgment ws Wil ag 


by Covin, the Plaintiff muſt ſhew it was fo in his WW ob 
Replication, Cro. Car. 471. m 
| Executor Pleads ſeveral Judgments againſt hin Wl 
for the Teſtators Debts unſatisfied 3 if the Plain D 
ce 
St 
at 


reply that the ſaid ſeveral Judgments were obtained 
by Fraud, and the Defendant joyn a fingle Iſſue, that 
they were not ſo obtained, and it is found by Ve- 


0 dict that any one of the Judgments was for a uu 77 


Debt, the Plaintiff is barred of his whole Debt, then WY . 
fore it is ſafeſt to reply quo ad the firſt Judgment, Wl 7 
that it was obtained by Fraud, and fo quo ad each d fc 
them particularly, and then if any of them be ſom | C 
to be by Fraud, (for the Defendant muſt rejoyn > Wi ) 
verally upon every quo ad, and take a ſeveral lu E 
as to every of the-Judgments pleaded, that it ws k 
not by Fraud,) the Plaintiff ſhall recover his who s 
Debt, Mod. Rep. 33. k 
Debt againſt B. Executor of C. for 50 J. on tie 
Bond of C. B. pleads that M. hath recovered again f 
B. as Executor of C. in ſuch a Court, ſuch a Ie 
100 l. and that N. hath recovered againli B. in lik Bi ' 
manner 200 J. and that B. hath not, nor had, tn Wh © 
day of the Writ purchaſed, or after, any Aſſets, . | 


- and- Abminiftratozws — 40 
to the value of 2004; lyable to thoſe Judgments, Judgment. 
this is a good Plea and the Plaintiff mult reply, that 
the Deiendant hath Aſſets to ſatisfy the Plaintiffs 
Debt, above and beſides the 3009 J. (which both 
Judgments amount unto,) and altho' theſe Judg- 
ments pleaded be erronious, yet the Defendants 
Plea is good untill they are Reverlt, Bro; Executor 
88. „ 2 Shan. 

In Debt by A. againſt the Executor of B. it is a 


* 


S 5 8 5 A 


Cl 

0 good Plea in Barr that they have nothing in their 

& hands of the Teſtators Goods, nor had at the time 

tors ol the Writ ſued, or at any time after, except to 

De dhe value of 20 & and that L S. hath a Judgment 

ws Wl againſt the Defendants, as Eecutors of B. for 29./; 

bs WY obtained ſuch a Term in ſuch 'a Court, which x6 
mains unſatisfied, $ H. 7. 27. TH 

him A. Sues the Executor of B. on the Bond of B. The 

ni Defendant pleads ſeveral eg Recogniſan · 

ined ces for ſeveral Debts entred into by B. to ſeveral 

tha Strangers, and that the Defendant hath not nor hack 

Ver at the time of the Writ, or after, any Aſſets from B. 


tre peter quam bona & catalla non attingentia ad Sa r n ti; 
e fac debiti prædicti (aut que non ſufficiunt ad [a+ ns & cat 
nent, tif act iend. An illa) this is void for uncertainty, attingent. 
cha for the Executor mult either plead that he had no 
ounl Goods of the Teſtators, except to the value of the 
in e Judgments (which is a ſafficient conſeſſion, that he 
Iſſue BR hath to Satisfy them all) by implication, or that he 
had none except to the value of 5 J. (ot what other 
whok Sum he truly hath,) and no more which are lyableto 
thole Judgments, Cr. 9. 109. b. Roll 922; RE 
n the A. Executor of B. Sued by C. om the Bond of B, Judgment id 
2ainlt WI pleads that /. after the Teſte of the Writ of C. ſuch © xe OF 
Ten a day, in ſuch an Inferiour Court, obtained a Judge Tuer that 
ment againſt A. as Executor of B. for a Debt of B. he had no no- 
| the due to V. which Judgment is anfatished, and A, rice of the off 
„ bu hath not Aﬀets altra, &c: and A. avers that he had girl 2 
to mann 1 in this AGHIBN ment good 
Flas. 


Notice. 


v7 ol C. until after ſuch Judgment had, and this wy 
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Adjudged a good Plea. But if an Executor ſued on 
the Teſtators Bond by me, pay a Debt due to ang 
ther from the ſame Teſtator by Bond only, with. 
out Judgment, after notice of any Suit, this is a Ds 
vaſtavit charging the Executor as for his proper 
Debt, to the value of the Sum ſo paid to another 
Creditor before me, Moor 877. | 

Aſſumpſit againſt B. Adminiſtrator of C. upon 


promiſe made by C. B. in Bar pleads two Judg. 


ments againſt him as Adminiſtrator of C. the one in 
Debt upon the Simple Contract of C. and the other 
in Debt upon Account made by Ct prout per ſepero- 
lia "records inde plenius liquet, and he hath not A- 
ſets beſides what will pay thoſe Judgments, the Plain - 
tiff demurred and Judgment was for the Defendant, 


tho it was Objected Firſt, that prout per ſeperalis 
Prout per Sepe- 


recorda, was not good, but it was reſolv'd to be 


ralia records well enough, and ſhall be taken Diſtributive red. 
good pleading. Jendo 4 ſingulis. Secondly, that the Defendant 


h 2 77 upon a eee eee 


ſhould have averr'd, that the Judgments are for true 
and juſt Debts, and it was Reſolved, that it ſhall 
be ſo intended, and if they were otherwiſe the Plain- 


tiff ought to ſhew the ſame in his replication, Cro. E. 
47-1 Sid. 333- 


A is bound by Obligation to B. the King's Deb- 
tor, B. Aſſigns that Bond to the King, A. dies, a 
Sire Facias Iſſues out of the Exchequer, againſt C. 
Executor of A. who appears, and pleads that he is un- 
der the Age of 17, and that Adminiſtration of the 
Goods of A. during the Minority of C. is commit 


ted to J. S. who is alive, and this was adjudged 
a bad Plea, becauſe I. S. had no intereſt in the Eſtate 
of A. Godb. 104, | 


A. Sues B. as Adminiſtrator of C. on the Bond of 
C. B. pleads a Judgment againſt him as Adminiltra- 
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and Adminiffratozs. 
menced after the Plaintiffs Action, and that he hath 
not Aﬀets ultra, &c. A. replies that B. ſtirred up 
J. S. to ſue B. and that the Judgment was had by 
Covin, the Defendant rejoyning Traverſeth the Co- 
vin, the Plaintiff demurs and judgment for the 
Defendant, becauſe the Covin is only Traverſable, 
and the ſtirring up of the Suit need not be anſwer d 
for the Adminiſtrator might prefer which of the 
Inteſtates Creditors he pleaſeth having equal ſecuri- 
ties, 1 Sid. 21. 

Iſue B. as Adminiſtrator of C. generally B. pleads Frronoeus 
a Judgment againſt him as Adminiſtrator of the Judgment un- 
Goods of C. during the Minority of J. S. Executor m_—_— " 
of C. and that he hath not Aﬀets, ultra, &c. this Þ " 
was adjudged a good Plea, tho* it appeared by the 
Record pleaded that I. S. was then above 17 years 
old, Roll 910, Fer an Erroneous Judgment unreverſt 
is Pleadable. | 

Debt againſt an Executor on the Teſtators Bond 
for 40 J. he pleads that the Teſtator was indebted 
to a Stranger by Statute Merchant in 250 l. which - / 
is in force, that he hath not Aﬀets above 40 s. which 
are liable to that Statute. The Plaintiff replyed that 
the ſaid Statute was burnt in the fire and conſumed, 
The Dcfendant demurred, and Judgment was given 
for the Plaintiff to recover his Debt and Damages, 
de bonis Teſtatoris ſi Tantum, & ſi non the damages 
de bonis propriis, tor by the Demurrer it is in Law 
confeſt, that the Statute is burnt, and ſo it can never 
hurt the Defendant, for it is Impoſſible to be brought 
in Court, without which no proceedings can be up- 
on it, 15 H.7. 16. Mod. Rep. 186. 


As to obtaining and keeping Judgments of foot, or 
recovery by Fraul there are good reſolutions and dit- 
ferences in Jones's Rep. 91, 92. Veal and Gatesdon. 


Dd 2 ' 1. If 


404 The Law of Executoꝛs, 

1. If a Recovery be againſt Executor without 
good cauſe and by Covin, to defraud Creditors, 
Creditors may plead this againſt the ſaid Recove- 


2. If Recovery was without cauſe, tho there was 
no Covin, but by. feint Pleader or negligence, Exe- 
eutor ſuffers the Judgment, Creditor in Debt againſ 
the Executor may ſay, that this was without cauſe, 

and by feint Pleader. + 
3. If Recovery was had againſt Executor upon 
| Covin, but upon good cauſe, the Creditor may not 
avoid it by ſaying per Covin. | 

4. If Recovery was had againſt Executor upon 
good Caule, per Covin, or without Covin, and the 
Executor compounds and procures not the Judgment 

to be diſcharged, the Executor may plead this agree- 
Replication ment, as in Treſham's Cale, 9 Rep. 
by Compoſiti- Defendant pleads Recovery, and no Aﬀets ultra. 
ar _ word Plaintiff replied per Compoſition. Defendant Travei- 
raverſable ſeth the Compolition ; it is an ill Traverſe but the 
but the Co- Covin ought to be Traverſed , Fones's Rep. 91, 
via. 92. 
Six Judgments Defendant pleads fix Judgments in Bar. Plaintiff 
pleaded. Repli- replies that they are by Fraud and Covin. Jury found 
ae T y wo of the {ix were by Covin. Judgment was for 
find two of the Plaintiff, for the Plea implies that he hath to 
the fix were by ſatisfy thoſe ſix Judgments, and if any part be found 


Covin. againſt you it is Aſſets, Brownl, 49. Garret and Hs 


riſon. 
That Statute In pleading a Statute it muſt be generally plead- 
was for the ed that it was a true Debt. A man may without a 


p-yment of a defea ſance plead that the Statute was acknowledged 
1 for the payment of a leſſer ſam, Brownl. 5 1. Treſ- 
without a de- bam Caſe. Bp. 

ſeaſance. Debt againſt Adminiſtrator. Defendant pleads 
Judgment had againſt him, & non ultra. The Plain 
tiff replies the Judgment wa for Penalty, and the 
Condition for a leſſer ſum, and that 1 —— 

| accept 


and Admintſtratoꝛs. 
accepted his due debt promiſed to acknowledge Sa- 
tisfaRion on requeſt 3 but the Defendant by Covin | 
would not requeſt, it's good Replication, 2 Brownl, * 
118. Bharnock and Currey, 1 Rolls Rep. 405. Rob- 
on and Francis, *© 
Debt againſt Adminiſtrator, Defendant pleads re- Recovery in 
covery in Lands, & quod nihil, &c. preter ad Satis- 138 
faciend. the ſaid Judgment. Plaintiff conſeſſech the the Phintiff 
ſaid recovery, but ſhews before the Action brought confeſſed there 


the Plaintiff there confeſſed Satisfaction upon record, Satisfaction on 
a good Reblication, Cro. El. 728. Hampton and Bar- Record. | 


tlemew, 
: Debt on Bond made to the Palintiſt, and one 
: T. G. 20 J. Defendant Pleads the Teſtator was bound 
L to the ſaid T. G. 22 El. in a Statute of 200 J. and 
: the defeaſance was for performance of 100 J. about 
aſſurance of Lands, whereas he had Covenanted to 


g aſſure Lands, to the uſe ofi himſelf for life and af- 
3 ter to the uſe of the Plaintiff and his Wife in Tail, 
: that he would not charge the ſaid Lands with Eſtates 


— 
— 


that ſhould endure longer than his own Life, 
and that if he performed the ſaid Covenant, the 
Statute to be void, and ſhews the breach of the Co- 
venant by aſſurance of the ſaid Lands to G. N. 
his Son in Tail, and ſo the Statute is in force and 
Aversquod non babent nec die impetrationis bil- 
le predictæ habuerunt bona que fuere teſtatoris tem - 
pore mortis ſuæ, in manibus adminiſtrand preterquam 
ad Satisfaciend. the ſaid Stat' Plaintiff replies and 
ſhews the Stat 27 El. Fraudulent Conveyances, and 8. tute for fei- 
that the ficlt Indenture and Defeaſance was in conſi - ted on breach 
ſideration of Money, and after the Conveyance to G. N. of Covenant. 
he made an aſſurance to the uſe of himſelf for life, 
and after to the uſe of the Plaintiff and his Wife ac- 
cording to the firſt Indenture, and that the Convey- 
ance to G. N. was to defraud him. Defendant De- 
murs upon the matter of the Replication. per Cyr, 
its a breach of the Covenant, and ſo the Statute is 
Dd 3 tor- 
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406 T'bhe Law ok Execurozs, 
forfeited. It was moved that the Bar is ill, 1. becauſe 
he pleads, the day of the Bill purchaſed which were 

1 the Teſtators Tempore mortis ſue, which is ill, be. 

| © Bar good to a cauſe he may have Goods lyable to Debts, tho? they 

common in- were not the Teſtators Goods, Tempore mortis ſue, 
nes as if he had Lands deviſed to be fold for the pay- 
ment of Debts, which are ſold, the Money received 

is Aﬀets, yet they were not bona Teſtatoris, ſo where 

goods are taken from the Teſtator by Treſpaſs. But 

per Cur, the Bar is good to a Common intent, and it 
hall not be conceived, they had ſuch Aſſets being 

ſpecial Aſſets, unleſs it were ſpecially ſhewn, and 

denyed the Bock of 7 H. 4. 39. to be Law, and all 

the Precedents are in this manner. But there was a- 

nother incurable fault in the Bar, he ſaith, nec die Im- 

petrationis bille babuit bona Teſt atoris, &c. and faith 

nec unquam pe. not nec unquam poſtea, Cr. Jac. 131. Gowen and 

Mes. Roll. But had it not been upon demurrer, but bad 

been found by the verdict that he had Aﬀets the day 
ofthe plea pleaded, it had been aided. 

8 In Action againſt Executor, on a Bond made by 

"leaded not the Teſtator, the Defendant pleads Judgment againſt 

bern what her, ultra quod non babet Cc. not ſhewing what was 

the ground of the Judgment, as Bonds or fingle con- 

Fragment 25 5 for a; * 8 pro vero debito the pore 

. tift demurred, an gment per Cur, pro Quer. 

og or I Reb. 284. Hutchen N V. 3 a 1 
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CHAP. XXVII. 

In Quare Impedit. The Plaintiff. made Title to the 
\ Preſentation under the Adminiſtration of I. S. 
Grantee of the next avoidance, by Letters grant- 
ed by the Biſh. Defendant may plead I. S. died 
Inteſtate, having bona notabilia, abſque hoc quod 
Adminiſtravit alio modo, when ſo traverſed or not, 
Aſſets ultra pleaded. Replication that J. S. would 
have compounded. Agreement to pay ſo much out of 
the perſonal Eſtate, as would come to the Execu- 
tors hands pleaded. Pleading to Scire Facias, on 
Devaſtavit returned. Defeoſance Pleaded, Abſque 
hoc that Adminiſtravit alio modo,where good or not. 
Releaſe pleaded of notice. What amounts to notice 

. of a Suit. Retainer Pleaded, vide Title retainer. 

Outlawry pleaded. Excommunication pleaded, 


* 

U Pon peruſal of the Ancient Year Books, this 

Diverſity ſeems to be clear, That where one 
being Sued as Executor, pleads matter which in 
Law amounts to no Adminiſtration at all (but the 
Defendant would have ſuch matter entred on the 
Record, ſuppoting it to be matter of Law, pro- 
per for the Court to be Judges of, and not the Ju- 


ry) the Defendant muſt not Traverſe Abſque hoc 


quod Adminiſtrawit aliquo alio Modo, but mult Tra- 
verſe Abſque hoc that he Adminiſtred as Executor. 
But if ſuch Executor plead a thingwhich is anAdmini- 
firation in Law, but doth not charge himas Executor, 
he may conclude ſuch plea by Traverting 4bſque 
bee that he Adminiſtred aliquo alis Modo, & 
puratus eft werificare, Raſt. entries 302. b. 33 H. 6. 
31 b. 10 H. 7. 27, 286, 19 H. 6. 29 b. 21 H. 6. 
28. 32 H. 6. 7. 37 H. 6. 28. | my 

| | of Wy In 
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Fandel. Ba good Replication that the Scranger would han 
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Aer, ultra, In debt againſt an Executor who pleads a Bond 


„S. would 


ve come Stranger, and that he hath not Aſſets ultra, &c. it 


taken 30 J. in diſcharge of the 50 J. and then the 

Executor's plea will be a bar to the Plaintiff only far 

30 J. Vent. 354. 5 | 

le ſues Quintin in debt upon a Bond, Quinta 

having Oyer of the Condition which was for Oui 

tin to pay to Ogle 4th January following 1200. 

according to an Agreement indented made between 

them, pleads that Agreement, which was to pay that 

Agreement to 120 J. on that day to Ogle, out of the perſonal Eftate 


f th ? is 2 
| perfor er of A, Elliot, to whom Ointin was Executor, which 


o much as ſhould come to Quintin's hands; and pleads further, 
ſhould come that after the Bond made, no perſonal Eſtate of 


| ror fund. A. Elliots came to the Defendants hands, except 


goods to the value of 30 J. only. Ogle having Oye 

of that Agreement, and it being entred in bec ver- 

ba, demurs N And judgment was given 

* for Ogla the Plaintiff, for by the intent of the Agree 
ment, Quintin ought to have paid the 50, conlel 
to be in his hands, to Ogle; but if no perſonal Eſtate 
of Ellicts had come to Ouintin's hands before that 
4th of January, and he had fo pleaded, in ſuch caſe 

the Bond had not been forfeited, for their nothing 
was to be paid to the Plaintiff, Jones 218. 

An Executor Defendant pleads Non Aſſumpft, in 
ſtead of Teſtator Non Aſſumpfit, or pleads, 44 & 
cum ſuum inſtead of 1 Teſtatoris, are 
helpt after verdict, ſed Quære, 1 Sid. 92. 

Debt againſt AA. Adminiſtrator of N. its a 
plea in bar, that Adminiſtration of the goods of N. 
was committed to M. the Defendant, and one I. 
jointly, V. not being then preſent 3 and its faid he 
would take Adminiſtration if *. would agree to be 
his Co-Adminiſtrator, and after V. dil: abſque 

loc, that A. adminiſtred alio modo, for M. 
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confeſt a certain manner of Adminiſtration; ſo 
where an Executor Defendant confeſſeth an Admi- 


niſtration about the Funeral of the dead for her body 
that ſhe was his his wife, and took her neceſſary Ap- 
parel, abſque hog quod Adminiftravit alio modo is a 

plea, for Adminiſtration 15 confeſt, but not ſuch 
3s chargeth the Defendant, per Curiam. | 

An Executor ſued for a debt owing by the Teſta- 

tor, pleads that he had Letters ad colligendym bona 
Teftatoris for the Ordinaries uſe, and he Admjniſtred 
in ſuch manner ah/que boc, that he Adminiſtred alio 
modo, It was adjudged that this was no Admini- 
ſtration at all, and therefore the Traverſe muſt be 
alſque hoc, that he Adminiſtred as Executor which 
was done accordingly, and glio modo ſtruck out, 
10 H. 7. 27, 28. b. S 


Releaſe pleaded. 902 * 


A. and B. as Executors are Plaintiff in action of 
account, B. is ſummoned and ſevered, and A. de- 
clares alone, the releaſe of B. the ſevered Executor 
being pleaded by the Defendant is a good bar, tho? 
A. reply, the, Teſtator gave to A. alone all the reſi- 
due of his Goods after his Debts and Legacies paid ; 
but in this caſe A. may have relief before the Ordinary, 
Bro. Exec. 37. or in Chancery, and per Curiam the 
releaſe of one Executor after he hath refufed before 
1 binds his Co- Executor that proved the 

f 1 . 
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ly Adminiſtred 27 March, 1664. and he had ty 
notice of this action before that day, and from ai 


to Court as a Plaintiff muſt that intitles himſelf to his 
Action by ſuch Letters, and the Plaintiff had Judg: 


ginal Writ, he pleaded a Judgment againſt him in 
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7 Mellor's Cafe. 


A. ſues B. and C. Executors of D. on the Teſts 
tor's Bond, B. pleads in Abatement that D. died is 
teſtate, and that Adminiſtration of his Goods wx 
committed to B. by the Ordinary, and demang 
Judgment of the Writ againſt B. as Executor, al 
the Plaintif demur'd, becauſe B. did not ſhew th 
Letters of Adminiſtration z: C. pleads that he had fu 


after that day he had no Aﬀets, and to this plea th 
Plaintiff demur'd 3 and Judgment was given fot l 
who pleaded in Abatement that the Action fhoull 
abate as to B. only; for where a Defendant ple 
Letters of Adminiſtration, he cannot bring them in 


ment againſt C. to recover his debt de bonis Teſtur 
7is, his plea being adjudged to be bad, Carter 22), 
See Dyer 321. —_ 

In an Action of debt againſt an Executor by Or: 


the Court of S. for a debt owing by the Teſtator, Wi but 
which is unſatisfied, and he hath not Aſſets befids WM inf 
to ſatisfie that Judgment, and this was adjudged « I ret 
good plea, tho this Judgment was had upon an Ad I cd 
on brought after the Teſt of the now. Plaintifis Or: Wi anc 
ginal Writ, but the Defendant averred he had no Bi an: 
notice thereof, Carter 228, 

Reſolved by the Court, that if one ſues an Exec 
tor on the Teſtator's Bond, and gives the Executot 


| Creditors by Bond or Contract, after ſuch notice, 


bring Actions againſt the Executor, he may confeb 


an 
thi 
fot 
notice of ſuch Suit; if any other of the Tefſtators - 
by 
let 


the latter Actions if there be no Fraud, — 


and auminitttatozs. 
ts thereupon, and then may pay the Debts due 
on thoſe Judgments before the Debt due on the 
mer Action againſt him whereof he had notice, 
may plead ſuch Judgments to be unſatisfied, and 
t he hath not Aſſets beſides to pay them, Carr. 


* 

Debt againſt B. Executor of C. B. pleaded plene 
dminiſtravit. The Plaintiff replies that he former- 
brought a Writ againſt B. as Executor of C. for 
fame Debt which was abated, (and did not fay . 
is new Writ was brought by Fournees accounts) 
nd that B. had Aſſets the day of the firſt Writ 
ed, and the Defendant was compell'd to anſwer 
hether he had Aﬀets the day of the firſt Writ Su- 
d, tho' the Plaintiff did not ſhew for what cauſe it 
bated ; wherefore the Defendant rejoyned that the 
rſt Writ was ſued the 5th. of November tali An. 
nd the Defendant had then fully AdminiGred. The 
Plaintiff Sur- rejoyned that C. Infeoffed B. his Execu- 
ot of a Manor in Fee, upon condition that B. ſhould 
dell it and diſtribute the Monies to the Soul of C. 
\nd before the firſt Writ ſued and after the death of 
.viz. Such a day and place B. Sold that Manor to 
. for 200 Marks, which Monies B. had in his hands 
the day of the firſt Writ ſued. The Defendant by Re- 
tor, WH butter faith, that he had no notice of the Plaintiffs 
des BY firſt Writ, until ſoch a certain day, and that at the 
d 4 WY return of the pluries Capias, he appeared and plead- 
ch. ed in abatement of the Plaintiffs firtt Original Writ, 
Or: WY and thereupon that Writ was abated by the Court; 
10 if and that the Defendant always dwelt in London, 

and that firſt Writ was Sued into Middleſex, and 

ecu that he had fully Adminiſtred the 200 Marks, be- 
tor WF fore he had notice of that firſt Writ, and this Re- 
ors WW butter was Adjudged good by the Court, for the 
ice, WF Defendant might Lawfully pay other Debts Owing 
fels WY by the Teſtator before he had ſuch notice, the De- 
1 ſendant dwelling in a Foreign County; * 
N | R 


SSOETEEaE>SSFREeSSEESSF 


Del that he had no Aﬀets, the day of the frt w 


H. 7. 25. And where they plead a Releaſe, and ou 


ed againſt them, and before they had notice of fu 


Suit in ano · 
ther County 
then where 


the Defendant of this Suit A. paid divers Debts, due to them fro 
B. by Bond, ſo that he had no Aſſets to pay 
| Plaintiff 


was commo- 
rant. 


The Law of Executozs, 

the Plaintiff by Sur-rebutter faid, that after his f 
Writ Sued, wiz. Such a day and place he geg 
tice to the Defendant, that the ſame was depend 
and then the Defendant had Aﬀets. The Deſenda 
by Sur Sur-rebutter ſaid, that he had no Aﬀets x 
time of ſuch notice, or at any time after, and II 
was Joined thereupon by the Plaintiff, 2 H. 4. 21 
22, Apa 4 GY 3. _ —_ mad 
(upon ſuch long pleadings) might have iveni 
Exidence on bo ſides, if the Defendant hats a 


Sued, or any time after, and Iſſue had been Jom 
by the Plaintiff, that the Defendant had * 
day of the firſt Writ ſued. 

Where two Executors being Sued, plead ſem 
bars, the Court ſhall receive that Plea, which i me 
for the Teſtators benefit, and ſhall try that firſ 1 


of them makesdefault, the other alone may mai 
tain the Releaſe, for the Teſtators Advantage, ill 

A. brings Debt as Executor of B. it is a god 
Plea in Bar, that B. made 7. S. his Executor, wiv 
is alive, Abſque hoc that B. made 4, his Executa, 
21 E. 4. 30. 


Notice. 


The Executors may averr by their Plea, that ty 
have fully Adminiſired after the Plaintiffs Writ wh © 


ſuit altho' the Executors are returned ſummoned up 
on the Original Writ, door 122. 

An Original Writ in debt againſt A. as Adar 
niſtrator of B. on the Bond of B. was Sued in! 
County in which A. dwelt not, and before notit 


intiff's Debt, the Defendant pleaded this matter 
J concluded i ſint, no Aſſets in his hands good 
tho he had aſſets OY the Plaintiff at 
Teſte of the Original Writ, Leon. 312. 

Debt againſt Executor by Original ; he pleads re- 


} but he Averred that before the Reco 


aintiff demurrs, and adjudged for the Defendant, 
db. 22 

By W. Wenrworth, after Suit commenced, yet 

the Exccutor hath notice thereof, he may pay 
y other Creditor, and then plead that he hath ful- 
" Adminiftred before Notice, ſo 1 Rolls Abr. 916. 
4 32. Moor 877. Scarles's Caſe, Plowd. Com. 


Bur the Sheriffs return of Summons or diſtreſs is 
tt ſufficient cauſe of notice, unleſs the Summons 
ere to his perſon, and then to fave himſelf he 
uſt ſay, he was not Summoned till ſuch a day, 
; which he fully Adminiftred, Adoor Tr. 4 El. 
* But he cannot plead he had no notice 
nſt a Judgment or Statute, tho the Recovery 
| 2 in another County than where the Teſtator li- 
ed, Cro. El. 292. Wentworth conceives, that an 
— being ſued by Latitat out of the King's 
zench, gives no notice of a Debt, this 8 a 
relpals, ſo one may ſay of a Clawſwum | fregit 3 


=o 'conceive ſince the acetiam bills it's — 5 
fh an Original returnable in the Common Pleas 


Aion of Debt was brought by Original Writ, 
— an Adminiſtrator in another County than 

the Adminiſtrator was commorant, wid. 
Fupra, 


In 


ny in the Court of Ipſwich, and that he had not lager? 
76 and the e the Teſte of the Court after 


| very ch 
had no notice of the Suit by the Original © Original 


9 "A : * 
* 
- 
E . 
* 
. 


| is yet Adminiſtrator, and that at the time ai i 
Revocation, the Defendant had Goods of the Df 
teſtates, to the value of 200 J. only, which het 


When this 
Plea i 


Bond of 14 1. He pleads that he had no notice of 


Plead- termedled with the Goods. 


verſa bona, in ſuch a place, without =_—_ | 


b a 2 , BED ö 1 2 . 
> k K R 2 
* 2 , 
£4 q i; 


In Debt againſt Adminiſtrator on the Int 


Plaintiff's Writ until ſuch a certain day, before wh 
day his Letters of Adminiſtration were Rev 
and a new Adminiſtration committed to R. A. vl 


ter and before notice of the Plaintiffs Suit deli 
over to the new Adminiſtrator, and that he had 
ly Adminiſtred all the Intettates Goods, except f 6 
Goods fo delivered over. The Plaintiff replies the 
vocation was by Covin, and the Plaintiff had J. 
dict and ors . to recover Debt and Dam 
of the Inteſtates not ſaying / tantum le 
beat; for the Defendant had Aﬀets to 0088; 
Tel. 219, 220, 5 


1 


Of the Plea n*unques Executor. ple 
This plea may be pleaded when he nem ri 


The Defendant pleads n'unque, Executor, its 
good Plea for the Plaintiff that he Adminiſtred & 


eee, in certain, 2 Brownlow 274. Plowd. 
123. WW 

But tho? he plead n unque Executor, yet hen 
aſter Adminiſter as Executor if he pleaſe. 

A. is Sued as Executor of B. he pleads he 
never Executor of B. this is no good plea; but 
it be added nec unquam Adminiſtravit as Exe 
tor, it is a good Plea, and it is a good Replicat 
to Iſſue that A. as Executor of B. before the AC 
on brought, did Adminiſter divers Goods ©f 
(not ſaying what) to the value of the Plainti 
Debt, 2 H. 6. 19. 


A415 

inſt an Executor for Fees and Char- Mang; Execu- 
c ed by the Plainciff as Sollicitor for the tor dorh not 
Teſtator. The Defendant pleads »' Executor, Snfeſs the 
if the Plaintiff have a Verdict and Judgment, this Contract. 
WMijudgment is Reverſible by Writ of Error, for it 
ppeareth to the Coart, that in this Caſe an Acti- 
on of Debt lies not Mainſt the Executor, and the 
Defendant by his Plea hath not conteſs'd the Te- 
ſtatory Contract alledged in the Declaration, 1 Roll 
923. | 
A. makes ſeveral joynt Executors, and one of 0 
hem only proves the Will, thoſe that did not 3 — 

the probate may (before they have charged them- ſeth, he may 

ſelves with the Actual Adminiſtration,) diſcharge Co 
hemſelves, being ſued as Executor of A, by their py, to.” 
plea of 1 Executor, Dyer 105. 160. 9 Rep. 39 
Henſloes Caſe, 5 Rep. 3, 4+ Keill 63. 

Note in all Cafes where one is ſued as Execu- 
tor, tho' his Caſe will bear it that he may truly 
Plead n'unque Executor, yet his ſafeſt way is to plead 
Plene Adminiſtravit, for if he never was Executor 
vor did Adminiſter as Executor, it is moſt certain, 
"7 that he cannot by any true Verdict be found to 
have Aſſets, and ſo muſt have a Verdict and Judg- 
ment and Coſts; and if Aſſets be untruly found, he 
is only lyable to the value found, but if one penny 
happen to be Adminiſtred by him which may be 
done unwillingly,) where the Executor pleads un- 
que Executor, the Plaintiff ſhall have Judgment to 
recover the whole Debt be it never ſo great, of the 
Teſtators Goods if the Executor have ſo much, 
and if not, then to have Execution of the whole 
Debt and Damages againſt the Executors body or 
his proper and the Moyety of his Lands, 
s if the Execution were againſt him of his own 
proper Debt. It is made a Quere, if Executors 
after n unque Executors pleaded may give in Evi- 
lence the party is Living. I conceive they may * 


off and Adminiſtrators. + 
ln Debt 
es expende 


netze 


Tue Law of Executozs, 

wo tis . ſay ys ho: be Eten WW /: 
4 party that is Living, 1 Keb. 414. Except 4 

Caſe of Probilion.  - N 


— . , 
He: 
ZEA 


Retainer pleaded, U tit. Retainer, 


In Debt againſt an Adminiſtrator it is no gol ill + 
Plea, that the Inteſtate at his death was Outlaw Wl + 
after the Judgment at the ſuit of 7. S. for it ibu 
an Argumentative Plea, and he might have Goo Wl -- 
not forfeited by his Outlawry which may be A 
ſets to ſatisfy the Plaintiffs death, Hutton 53. 
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Wh, 


N. 3 in the King. Cafe. 0 Eber PS 
ing the debts 48 own Mone), and ſo 7 75 re- 
tainer. Executor de ſon tort not to rerain. Cre. 8 
Aitor of the Teſtator made Executor, be may fe- 
tain. Of ret ainer to_ſatiifie a be not due, 
Executor gives Bond fo the Credo, e 25 


tain. If Adm 


may retain. 
Executor, talen 
Teft ator þ Ang . | whos 
the gener . Con 5 T W n 
be 3 An. Ala t 1 ,. 1 Jefer, — 107 1 #603 


ee urante 


Of retainer. for . ＋ Cafes 
Fn e fo or the delt of File 


plead retainer . than UKA eig 
one may plead. 1 — 255 it 2 1 ee 
Where one e to Cram bis gs retain. NY 
4 A 
| 1 93A 203-3 2 er 91's! 1; Tock 
— — 


Me + op wn 


himſelf, ſi 


ſo the Adminiſtrator tho the debt be only 


No retainerin 


his debt be in a quali jure, a E 


cyntract, but not ſo in the King's Caſe, n 


(hall be firſt paid, 


1 Rolls Alr. 922. 923. . 


— may pay the Teſtator's debts with his Erecuror may 


own Money 


and ſo retain goods for it; or he may Bay pay he Tote | 


diſpoſe his own Goods for the 


u 


with their own Mon 
But an Executor — \ ng. ca 

retain the Goods, of the deceaſed Ee ne 

1 Codb. 216. 3 — Contra. Balſt, 7 4 


The Law ok Executons, 
A. and B. are Executors of C. who died Outel 
debt, 4. diſpoſeth 100 J. of his own Money in pio 
uſes bor the Teſtator's Soul, and retains Goods of C. 
to that value, and A. dies, they are not Aſſets going 
to B. the ſurviving Executor, -bat are by ſuch retainer 
become the proper Goods of A. and go to his own 
Executors or Adminiſtrators, Dyer 187. b, 
If the deceaſed Mortgage a Leaſe for years or pam 
his Goods, and his Executor or Adminiſtrator re- 
deem them with his own Money; they may retaind 
the deceaſed's Goods to the value of the redemption 
Money, and give ſuch retainer ii Evidence upon 
Plene Alen eur pleaded,” or 1 plead ſuch 1 
tamer ſpecially, Dyer 22. 
Creditor of * A Woman 'Execatrix of B. bath 20 1, Aſſets, ſh 
iam married one to whom B. owed 20 J. the Husband 
- "he any cannot retai the 20 J. Aﬀets which his Wiſe hath» 
retain, pay himſelf,” but the ſame is liable' to pay other debt 
which B. owed; yet if the debtor makes his Creditor 
Executor, the Creditor may retain to pay himſelf, and 
what he (o retains (hall not be Aſſets in his hands, Pl. 
18 
When the Executor or Adminiſtrator of A. law 
fulſy retains Goods of , 4. to the value only of a deht 
due from 4. to N. hy Bond, hehath the property d 
3855 Goods in his own right, nd they are not Aﬀet 
to ſatisfie an n owing by Bond « 
Contract, Dher 2. Kel. 71 ach. 29. Hob. 55 
wre. * 36. but the / are ars of higher wan 
» ../:..,- debt owing b A. natwe 
5 than . n 
Obligor makes the Obligee Executor, tho the 
Action be gone, yet the Executor'may retain ſo mud 
; 451, Goods of the Tefttor for the duty remains, 1 If. 
264 . 
. Lab of ddt was brouphe againſt Adminiftrato, 
who pleads that the inteſtate was indebted to him 1 
Obligation, and that he PR the Money — 


48 


hands to ſatisfie the debt; Plaintiff replies, the Mo- 
ney was not due and payable to him at the time of 
the inteſtates death. Per Curiam, the Defendants 
plea is good, 1 Brownl. 73. Grove and fourdan, 
but he ſhall not have the forfeiture. dane tl] 
If Exeeutor give Bond to the Creditor for the debt Executor 
owing to him by the Teſtator, he may retain of the Bond to t 
Teſtators goods of that value, and it is good upon Creditor, he 
Plene Adminiſtravit pleaded, 1 Leon. Stamp and 9 
Huct bin's Caſe, Hob. p. 250. 4 
F N durante minori a of 3 = gy | 
Executor vers Obligations to the Creditors o rhe 
the Teſtator, andafter took Husband. Per Curiam. aac * ye 
So much of the Goods of the Teſtators, as amounted Creditors, and 
to the value of the debts paid and undertaken by the marries, her 
wife, the Husband may retain as his own: Quere Husband re- 
how the caſe will be if the Wife dic, for then the 
Husband is no longer chargeable by her Bond, Hob. 
250. Briers and Godard, and by the Husband's De- 
daration in the Wite's life-time, that he retains ſuch 
goods, the property is altered, I Roll. Ab. 923. 
An Executor ſues for, and recovers a debt due to 
the Teſtator, and hath Execution, and receives the 
Money recovered, if his coſts neceſſarily expended 
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ty amount to the ſum that he ſo received, he may law- 
Aﬀets BY fully retain the whole Moneys to ſatisfie himſelf thoſe 
d of BY colts, he having no other Aſſets, 20 H. 7. 4. but 
. not coſts given againſt him through his very de- 
owe bal. Apart 
ate By Periam, if Executor be taken in Execution for 
; adebt of the Teſtator, he may retain, and it thall 
de not be Aſſets, 1 Leon 112. Stamps Caſe. | 
much A. is indebted to B. and C. in ſeveral Bonds, and 
. dies, D. Adminiſters, and after B. makes D. his Ex- 
ecutor and dies, D. may retain goods which he had as 
rator, Adminiſtrator to A. to ſatisfie the debt due to him as 
m U Executor of B. 1 Rolls Abr. 922. one Executor may 
= retain againſt his companion, 1 Rolls Abr. 923. 
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1 5 Pleading as to Reraimer.* 


Plea amount- Sir H. V. brought debt againſt V. Adminiſtrator 
ing to the ge- of Kirly, who pleaded that the inteſtate was indeb. 
mg Wee. ed to him by divers Obligations, and recites them, to 
_--+- = [theſam of 807. and that goods to that value, and 
not above came to his hands, which he detains for 
his debt, and that he hath nothing ultra; Plaintiff 
demurred in Law, - becauſe it amounted to the 
rial iſſue of Plene Adminiſtravit. But per Curiam, the 
p;elea is ſufficient, and there is ſome matter of Lay 
vhich it hath bern always allowed to plead ſpecialh, 
Hob. 127. Sir H. Warner v. Waintford. 
Il! plea becauſe In debt againſt A. as Executor of B. on the le- 
2 3 ſtators Bond, A. pleads, that he as Adminiſtrator of 
Aim; 1:8 ez. the ſaid B. retains Goods of B. to the value of 20], 
on Was com- due to A. from B. by Bond, and that A. hath no 
mitted ro him. more Aſſets; the Plaintiff demurs, and judgment 
was given againſt the Defendant, becauſe he did not 
plead that Adminiſtration was committed to him, 
Jones 27. Caverly's Caſe, © 
In debt againſt A. as Executor of B. on the Bond 
, of B. the Defendant pleads that B. owed to A.10 by 
Bond, and that A. retains Goods of B. to that value, 
and that he had not Aſſets from B. above 10/1. Plain WF 
tiff replies, that 4. was of his own wrong Executor il Pl 
of B. and that A. had Aſſets above the 10 J. to ſatis n 
fie the Plaintiff. A. rejoyns by Eftoppol, demanding of 
judgment if the Plaintiff ſhould be admitted to fa MW * 
that A. who is ſued as Executor generally, ſhall be i Ve. 
ſaid to be Executor of his own wrong. The Plainti WW mi 
demurred, and had judgment, for there is no othet ha 
form of declaring againſt an Executor, and A. hath th 
conſeſt Aſſets above the Plaintiff's debt, and by Law I br. 
2n Executor by wrong cannot retain to pay himſell. El 
But if the Plaincff's Action had been for above th w 
Eto | 10% 


4 
1 . 1 
_—_ \ . 


. and Adminiſtrators,” 

10 J. conſeſt, then in regard the Replication did con- 
iſſue by & hoc petit quod inquiratur per patriam, the 
whole plea had Rae been Webel and * . 
ment ſhould have been given for the Defendant, 771 


X 7 KMS KS 


ed, Noy p. 106. 7 

Debt verſus Adminiſtrator, he pleaded divers 
Judgments amounting to 670 J. and the Aſſignment 
of 100 l. debt to the King by deed inrolled, and he 
Fe. pleaded, that he retained his debt in his hands, and 
of WH he might give this in Evidence, or plead it at the Li- 


= 


= 


ol. Wl berty of the Defendant, 1 Brownl. 75. Bond and 


no Green. AL 
ent Frewen was bound to Bardel the Plaintiff in a 
not Bond of 34 J. and was alſo hound to one Will. Pix 


in, in 80 J. Frewen died inteſtate, and the Letters of 


Adminiſtration of his Goods was committed to J. P. 
and the Defendant, and the faid Will. Pix made the 
by WY faid 7obn Pix Defendant his Executor and died. Bar- 
ue, 4 brings debt on ſingle Bill againſt F. Pix, as Ad- 


uin: mwiniſtrator of Frewen for 34.1. Pix the Defendant- 
ot Wl pleads, that Frewen was indebted to the ſaid V. Pix, * 


tis: WY and that he was his Executor, and that he had goods 
ling of the ſaid Frewens, ſufficient to ſatisfie the ſaid debt 
fax which he retained for the ſatisfaction of that, and o- 


dude, & oc pan ef vrifcre inſtead of joining 


421 


137, : | | 
bt againſt Adminiſtrator, Defendant pleads that pjead Retain- 
the Teſtator was indebted to him, and that he hath not er ſafer then 
Aﬀets ultra 3 i's a good plea and ſafer than to plead to plead Plene 
Plene Adminiſtravit, for by that plea it ray be try- Auminiſtravit. 


- 


| be er that, he hath not to fatistie him; Plaintiff de- Where on 
tif WW urs, becauſe the Defendant doth not plead, that he ought to make 
cher I hath made his Election to retain the ſaid Goods for bis Election to 


uch the ſatisfaction of his own debt before the Action n 


aw brought, and per Curiam, he. ought to make his 
(elf, Election before the bringing of the action, otherwiſe 
the be hall be charged with the other debt, 2 Brows). 
o. 5. Bardel Pix, vid. Plow. 184. Woodward 

ind Darcy, 4 Rep. 30. Ee 3 "Is 


* 


422 Che Law of Erecutos, | 
Executor does . is ſued as Executor of B. upon the Bond of 3 
gd the 4 for 20 J. A. pleads that B. made his Teſtator and di. 
, him sed, and A. took the charge of the Teſtament upon him, 
Executor. and that A. retains Goods of B. to the value of 20 / 

| which B. owed to A. by Bond to ſatisfie himſelf, and 
that he hath no more Aſſets; this plea is bad, for it 

is not pleaded that B. made A. his Executor, and it 

| ſhall be moſt ſtrongly intended againſt the pleader, 
that A. is Executor of his own wrong, and fo can. 
not retain to pay himſelf, therefore the 20 J. retained 

by A. is Aﬀets to ſatisfie other debts owing by 8, 


5 Rep. 30. 15 
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„ Page's Caſe. 


A. ſues B. Executor of C. on the Bond of C. }, 
pleads an Obligation of C. of 500 J. to B. with con 
dition for C. to pay Rent to B. and that C. at hi 

* death owed to B. 500 J. ſor Rent which B. retain 
c. It is a good Replication that C. at his death on- 
ed 30 l. only to B. for Rent, tho the Bond of 500 

to B. was forfeited when C. died, Vent. 354. and 

then the plea of the Defendants retainer to fatishe 
himſelf, he not having Aﬀets beſides will bar tit 
Plaintiff only as to gol 


Roskelly's Caſe. 


A. ſues K. as Adminiſtratrix of B. during the M. 
nority of E. Executrix of B. upon the Bond of 8. 
dated 18 Car. 2. K. the Defendant pleads that B. tit 

Tettator her late Husband by his Bond dated 26 Car. 2. 
bec.me bound to Brook the Defendant's Truftee vp 
on her Marriage to B. with condition for the Exe 
cutors or Adminiſtrators of B. to pay to the Deer 
dant her ſelf 3000 J. within 14 days after the death : 


o 


and Idminiſfratozs,” 

B. if ſhe ſhould ſurvive him ; and that the 14 days 
are paſt ſince the death of B. and ſhe hath not Aſſets 
except 1000 J. which ſhe retains towards ſatisfaction 
of the 3000 J. the Plaintiff demurs, and Judgment 
was for the Defendant, ſor though the — 7 
made to her Truſtee, yet the 3000 l. were payable. 
to her ſelf, and an Adminiſtratrix, though but during 
an Executors Minority may well retain to pay a debt 
due to her ſelf; and although the Bond made to the 
Plaintiff, was long before the Bond to the Defendants 
Truſtee, Raym. 483. 454. 8 
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Matters of Fraud given in Evidence upon iſ 
meunque Executor. What may be given in Evi 
" | "dence, or what not. of ret amer being given in nda 
Evidence upon Plene Adminiftravit. What othe Nas: 


matters may be given in Evidence. Probate of Wile ſ⸗ 

4 Will where given in Evidence. All Lawfil In 
payments by Executor de fon tort may be giva Wii: 

in Evidence. Retainer, Deed of Gift given n Wiſin 

G Evidence. Inventory given in Evidence. Eur, Nato 
dence that he paid the Money by order of the Pre Pe c 
regative Court. „„ or rp ol ato 


1 Evidence. Due. 


Matters of F an iſſue be joyned whether an Executor or Ad- 
Fraud given I minitirator Defendant have Aſſets or not, all mat 
in Evidence. ters of Fraud may be given in Evidence to make the Ina 
Defendant chargeable, 5 Rep. 60. Hob. 72. 
An Executor of his own wrong pleading full 
adminiſtred, may give in Eyidence that he hath ſatis 

* fied the value of the Goods (wrongfully adminiſtred 
by him) to the rightful Executor, or that he hath 
paid Creditors of the deceaſed to that value in ſuch 
order as the Law requires before the Plaintiff's Action, 
Cro. Car. 89. Whitmore and Porter, 
A. as Executor of B. ſues C. upon the Defendant's 
Plea that B. did not conſtitute A. Executor of B. i 
the Plaintiff produce in Evidence the probate of the 
Will of B. under Seal its good. It is good Evidence 
for the Deſendant that this is not the Ordinate 
Seal, or that the Will is proved before the Ordinary, 
the Teſtator having bona notabilia; but he cannot 
give in Evidence, that the original Will was * 


+ 


und Adminiſkratozs. 
the Defendant ſhall not be allowed 28 that 

be original Will was forged, for this Will of Goods 

d Chattels pertinet ad aliud Examen, ſcelicet ſpiri- 

il; but he may give in Evidence a Revocation, or 

it it is not the Seal of the Ordinary, for that is in 

&rmance of the Spiritual proceedings; but the De- 

adant cannot give in Evidence that the Teſtator 

25 non compos mentis, 1 Sid. 359. Neel and Wells, 

Wc fame Law of Letters of Adminiſtration, dea wi: 
In Action on the Caſe againſt an Executor on the Retainer gi- 
eſtator's promiſe , the Defendant pleading Plene ven in Evi- 
{dminiſtravit, may give in Evidence that the Te- — 105 — * 
ator owed the Defendant a greater debt upon a ſim- 4;e - 

le contract, and that he retained Goods of the Te- 

ator to that value to ſatistie himſelf ( becauſe the 

xecutor cannot ſue himſelf) for the debt ſo owing 

d him, and therefore he may retain lawfully. 1 Rolls 

br, 923. or the Executor may plead: ſuch lawful 

tainer ſpecially, Dyer 2- Hob. 59. Godb. 27. Keil 

8. Owen 26, N 1 

C. dies Inteſtate, having bones Notabilia, the or- 

mary grants Adminiſtration to A. who by colour 

ereof takes the Goods of C. and after the Arch. 


fully hop of that Province grants Adminiſtration to B. 
atis· f the Goods of C. B. may have his Action of Treſ- 
fred as againſt 4. for ſuch Goods taken away, becauſe 


dminiſtration granted to A. is wholly void; and if 
h Action be brought, and A. give in Evidence, 
at he paid debts which C. owed, with the moneys 
dr which he fold thoſe Goods, the damages againſt 


ant; Wim ſhall be mitigated by the Jury in regard. he has 
B. if Hot milemployed them, 9 Ed. 4. 37. 47. ; 
the K. being ſued as Executrix of N. pleads fully Ad- Goods ſold, * 1 


niftred, and gave in Evidence that ſhe ſold Goods ma juſt debts 
{ N. worth 400 l. by direction of V. her Son, to ay Evidence 
hom afterwards Adminiſtration of the Goods of N. Plene Admini- 
8 committed, and . paid juſt debts of N. as well frovir. 

d the value of that 400 J. as of all other Goods of N. 


before 
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Executor ſued An Executor ſued his own promi 
enen E 1 rn 
promiſe to pay 
the Teſtators a 
Debt, in con- Non aſſumpſit pleaded, that he had no Aſſets g 
ſideration of that no Debt is owing to the Plaintiff, and i tt 
forbearance 
may give in E- 
vidence that 


he hath no AG the Defendant was not at all chargeable by w 
/ Promiſe, if either there were no ſuch Debt on 
to the Plaintiff, or the Defendant had no 


ſets. 


in the Debet and Detinet for 201: Rent, duet 


tor ſhall not give in Evidence the Shop Book, i 


| Che Law of Erecutozs, 
before the Plaintiff's ſuit, and a Verdict and Judgment 
for the Defendant; but if this Action kad been ha 
againſt K. as Executor of NV. before W. had yy 
Adminiſtred, perhaps the Plaintiff might have u. 
covered againſt her, for ſhe was chargeable for ix 
400 J. as Executor of her own wrong, till d 
had CO I value to the Adminiſtrator, Cn 
Car. 89. 


a Debt owing by the Teſtator, in conſideratind 
the Plaintiffs forbearance, may give in Evidence d 


contrary be not proved, the Jury muſt find u 
the Executor, 9 Rep. 93, 95. Leon. 93. Beau 


ſets. 
If I fue B. as Executor of C. in Action of Delt 


me for a years Rent, growing due after the ded 
of C. for Land Leaſed by me to C. ſor ' year, 1 
201. per An. Rent, and held by B. for that ja 
he may upon sil debet pleaded, give in Evidena 
that the Land is worth but 10 J. per An. and th 
being true, the Jury muſt find quoad 10 l. part 
that the Executor ows it to me, and as to thef 
fidue non debet, for he is chargable as for bis 
3 in reſpect of his own Occupation d 
N and his Receipt of the Profits, 2 Sideſ 
266, 


A Shop-keeper nor his Executor or Adminils 


Wares fold, or Work done, above a year before it 
Action brought, and this is by the Statute of 7 } 
9. hy. But this extends not to bind betwe 
Merchant and Merchant, Tradeſman and Tradeſma 


and Avminiſtratozs. 
erchant and Tradestnan, for any thing concerning 
heir mutual Trading. [ | . | % 
Uupn fully Adminiſtred pleaded by 4. Executor 
of B. The Plaintiff may give in Evidence, that the 
Defendant hath Aſſets in any part of the World, 
nd the Jury muſt find for the Plaintiff upon Peril 
pf Attaint, tho the Plaintiff joyn Iſſue, that the 
Defendant hath Aſſets in any certain place of En- 
land, for that muſt be of neceſſity to have a Tryal, 
Co. 6. 47. but cannot give in Evidence an Action gi- 
yen in by the Executor before the Ordinary, Paſch. 
Fac. B. R. Turner's Caſes for the particulars mult 
pe proved at the Trial, 2 Roll 678. And the Ex- 
ecutor may give in Evidence, Firſt, that he with his 
own Money hath redeemed goods pawned by the 
eſtator, by paying the value of the Goods, 20 H. 
7. 24. Or Secondly, That with the Executors own 
Money he hath paid other Debts the Teſtator owed, 
of equal value, or Superiour Nature, (or that he 
hath ſecured thoſe Debts,) beſore the Action brought, 
and retains of the Teſtators Goods to the value, but 
cannot give in evidence a Judgment unfatisfied, had 
againſt the Teſtator or againſt the Executor, for the 
Teſtators Debt, (that being to be ſpecially pleaded,) 
as he may ſuch Judgment; if ſatisfied upon the ge- 
neral Plea of Plene Adminiſtravit, Dyer 2. 32. Rel. 
59. 21 E. 4. 21. 55 
A. Sues B. Executor of C. for 20 J. Debt, due 
by bond of, C. B. pleads fully Adminiſtred, A. 
proves that after the Writ brought againſt B. the 
Defendant paid 20. to N. which C. owed to N. 
for Wares bought, B. may give in Evidence that 
ſuch payment was made by him to N. before B. 
had notice of the Plaintiffs Suit againſt him, and 
the Jury muſt find for the Executor unles, the 
Plaintiff can prove more Aſſets, or that the Execu- 
tor before ſuch payment to N. had due notice of 
luch Suit, 2 H. 4. 21, 22. 3 H. 6. 3. © 
" e 


” s * 1 * 2 


The Law of Executozs, 
The probate of a, Will being under Sale, gi 
in evidence by an Executor, is good as to b 15 
Gators perſonal Eſtate, but may not be given in E. 
vidence at any Tryal at Common Law, of any Tit 
to a Freehold, 2 Roll 678. | 
Upon fully Adminiſtred pleaded, the Execute Med t 
may give in Evidence, Firſt, his payment of a Det . ei 
owing to N. by the Teſtators Simple Contract, be, 
fore the Plaintiffs Action, being againſt the Executsr 
on the Teſtators Promiſe, 1 Sid. 333. Secondhy, 
payment of Bonds in which the Teſtatot and the 
Defendant now his Executor, were joyntly boond Goo 
_ for the Teſtators Debt, Mod. Rep. 165. Thirdy, WG; 
a Lawful Retainer by a Rightful Executor of the le | 
Teſtators goods to the value of a Debt, (of equal ut 
Superiour nature, than that for which ſuch Execy 
tors is Sued.) owing to ſuch Executor by the Teſts 
tor to ſatisfy the Executors own Debt, but an Exe 
cutor of his own wrong, cannot give in Evidence 
| ſuch retainer to ſatisſy himſelf, and yet all Lawhil 
payment made by a wrongful Executor, upon fully WW Ir 
Adminiſtred pleaded by him may be given in E- Whuly 
vidence, as well againſt the Teſtators Creditors, 33 Minve 
the Lawfull Executor, Co, 5, 31. Or a Lawful Ex only 
ecutor being ſued for the Teſtators Debt, may N pros 
plead any Lawful Retainer, to pay himſelf at his Hof ( 
Election, Hoh. 127. Moor 9. Plai 
A. Sued as Executor of B. on a Bond of B. made Nn 
. to C, the Plaintiff for 50 J. pleaded a Judgment WM / 
againſt B. the Teſtator, for 100 J. unſatisfied, and W gn. 
that he had not Aſſets, ultra, c. The Plaintiff I fate 
2 150 J. Aﬀets came to the Executor, I is good I une 
vidence. hn the 
That before the Plaintiff*s Action, the Executor WW wit 
paid or ſecured Debts of equal nature with the Plain- W wer 
riffs to the value of 50 J. more, for which he retains Cie 
8 the Teſtators Goods of that value, and if the Plain- 
tiff cannot charge the Executor with Aſſets _ 
| . * ; 150 
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150 l. value, the Verdict muſt be for the Defen- 
dant. 20 | 


4. Executot of B. being ſued on the Bond of B. 
leaded plene Adminiſtravit, and upon Evidence it 
— that the Defendant was bound with B. che 
eſtator for the Debts of B. and B. on his death 
bed to ſave the Defendant harmleſs, made a Deed Pe of gift 
of gift of all the Teſtators Goods, to the Defen- given in Evi - 
dant being tis Executor, which Goods were not . — 
oved, but remained with the Teſtator for that 
ittle time he lived; and a Verdict was againſt the 
Defendant, that he had Aſſets to the value of thoſe 
Goods which the Executor claimed by that Deed of 
Gift, for that Deed was adjudged Fraudulent againſt 
he Plaintiff, being the Teſtators Creditor, Clay- 
0n 66, [OTE 
In Debt againſt A. Executor of B. on the Bond 
of B. Upon fully Adminiſtred pleaded it is Good 
Evidence to excuſe the Executor from Aﬀets, that 
the Teſtator Owed to the Executor, - ſeveral Rents 


* 


to the value of the 3 ibid. hey ” 

In Debt againſt B. and C. as Executors, they plead- Debt againſt 
fully Adminitired the Plaintiff gave in Evidence an two Execu- 
inventory of the Teltators Goods, exhibited by B. tors. Plaintiff 
only, this chargeth not C. but the Plaintiff muſt 2a. 1, Bvidenc® 
prove that Goods of the Teſtators came to the hands Exhibited by 
of C. and fo give C. & charge, and' becauſe the B. only. 
Plaintiff could not ſo do he was Nonſuited, Clay- 
ton 179. | . t e e 

An Executor upon fully Adminiſtred pleaded, Several Bonds 
gave in Evidence ſeveral Bonds made by the Te- made by the 
ſtator, Ggncelled and taken in, and ſeveral Acquit- Teſtator cans 
tances for Money Owing by the Teſtatbr, paid by exlled and 
the Executor, but it was held po good Evidence, Ken in. 
without expreſs proof that thoſe Bonds and Debts, 
were Actually paid, or elſe ſecured by the Exxcutor, 

Clayton 193. nde 


— 


In 


0 

ba 
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whereof he. Adminiſtred, and that he did not 44 


- dence that the Executor (now Defendant,) the Wi 
of the Writ ſued, receiv'd 100 J. to the Teſtam 


by Order of the Prerogative Court, and it waht 
100 |. were Aﬀets in his hands, as to the Plainti 


" himſelf if he had pleaded ſpecially, Dyer 208. 
A. being ſued as Executor of B. upon the n cen 


dead above a year before the day that the Plaint 


| fed to E xecutors untill they had levied 500 |. 


The Law of Executozs, 

In Debt againſt B. as Executor of C. B. jluy ſame 
ed 1 unque Executor; the Plaintiff replied that Ir! 
Adminiſtred as Executor of C. The Defendant Mei 
Evidence produced Letters of Adminiſtration of end 
Goods of C. granted to the Defendant, by very ul 


miniſter before ſuch Adminiſtration granted, and ii 
ſeemed to be good Evidence for the Defendant, Witt 


cauſe he Adminiſtred by Authority, as Adminiſtm dead 
and not as Executor of his own wrong, and yet lai 


might have pleaded this matter in abatement of 
Writ: Dyer 305 6%. ð E®: 1 
Upon fully Adminiſtred the Plaintiff gave in Ed 


uſe, and the Defendant proved that the ſame dh 
paid that 100 J to another Creditor of the Teſtant 


no good Evidence for the Defendant, but that ti 
but peradventure the Defendant might have hey{{Pitic 
miſe of B. pleaded, that B. did not promiſe; 
Verdict finds that . did promiſe, but that B. g 


in the Declaration hath Aledged the promiſe lob 


made, and the Plaintiff had Judgment, for the fil __ 
zs not material, Cro. Car. 130. | 


An Executor or Adminiſtator pleads plene 4 
miniſtravit, the Jury find he hath Aſſets, but 
not to what value, the Verdict is void for ln 
tainty, and a new Yenire Facias is to Iſſue, C.. 


74. | | | 
A ſpecial Verdict was found that Land ws 
of the profits, or that the Teſtators Heir paid 


and Adminiſſrato2s, ” 
me unto him; and the Jury found that the Execu- 
or had not Levied it, but did not find whether the 
eir had paid it or not; the Court could not in- 
end that the Heir had not Paid it, and therefore 
wuld give lr. judz ment on the itnperſect Verdict, 
> Roll G8. 2 25 


iſtrator was the Inteſtates Deed, but that he was 
lead at the time of the date of the and the 
Plaintiff had Judgment, for the date not material, 


Lo. 2. 4. F we | 1 13. g 
A. by his Will gives 20 J. Legacy to B. and after 
. Revckts the Will, and dies inteſtate, and Admi- 


. fe in the Spiritual Court for the 20 J. N 
pleads ſuch tevocation, and offers to prove it by 
one Witneſs, which is refuſed, thereſore a Prohibiti- 
on was granted upon debate, for this Plea is in ei- 
ſect that A. made no Will. But B. demurr'd to 
Declaration in the Attachment upon the Prohi- 
bition, 2 Roll 300. 

An Executor may be a Witneſs in a Cauſe con- 
cerning the Teſtators Eſtate, wherein ſuch Execu- 
tor is no party, if by the Teſtament the Surplu- 
lage of the Teſtators Eſtate after Debts and Lega- 


by Judge Hales, Med, Rep, 107. 


— — * 
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A Verdict finds the Bond Sued againſt an Admi- 


iſtration of the 8 of A. is committed to N. 


cies paid, be not given to the Executor by the Will, 


43% 


1 + Que Law of Executozs, 


Tie. Verdi. 


A. being ſued as Executor of ;. on the promiſe 
of B. pleaded that B. did not promiſe 3 the Verdq 
finds that B. did promiſe, G o | 7 

Debt on Bond againſt Defendant as Executor, 1; 
ſue was Joyned whether the Defendant had Afe 
or not on the 30 day of Novemb. which was th 
day he had the firſt Notice of the Plaintiff's Origin 
Writ, and it was found for the Defendant, thi 
then he had not Aſſets. It was moved for a Reply 
der, becauſe this was an immaterial Iſſue, for tho be 
had not Aſſets then, yet if he have any afterwak 
he is liable to the Plaintiff's Action, but Judz 
ment was given 1 Mod. Rep. 139. Read and Da 
ſon FF TS 
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CHAP. XII. 


iſe 4 

5 Where and in what Caſes is ſliall be de bonis Te- 
ft ſtatoris only. Where and in what Caſes it ſhall 
0 be de bonis Teſtatoris & fi non de bonis proptiis. 
the Where and in what Caſes Judgment ſhall be given 
* al de bonis proprits. What Judgment ſhall 
hat 3 Demurrer: Which Judgment to be firſt 
by Satisfied. Scire Facias to bawe Execution Quan- + 
* do Aﬀets acciderent. Judgment vacated for that 
wy the Executor forged the Will. Executor pleads 
d divers Tudgments, and did not mention in what 


year one of them was obtained, ill, Jud 22. 
ea en im 


N ſome Caſes Judgment ſhall be de hon Teſfta- 
toris only; in other Cafes it ſhall be de boni: 
Teſt atoris, & ſi non de bonis Proptiis, and in ſome 
Caſes Judgment ſhall be general, (viz.) de boni. 
proprizs on. | W 


1. De bonis Teftatoris only. 


| 


If a man recover againſt an Executor in Action, Whore the te- 
where his recovery. {hall be all in Damages, the covery ſhall be 
Judgment ſhall be Teſtatoris only, 1 Rolls Abr. 928. Il in damages. 
Vid, | 
E. B. was ſued as Executrix to her Husband;,  , Of 
for breach of a Covenant made by the Teſtator, Covenant be 
but the breach was by the Executrix, in aſſigning by the Execu- 
over a Leaſe, by not giving notice to the Aſſig- tor yet Judg- 
nee Per Cur, ſhe ſhall be charged but de bonis Te. Tent hall be 
fatoris tantum, becauſe it is a charge only by the Act i, ani and 
and Covenant of the Teſtator, and altho* ſhe her why. © 


_ elf break it, yet ſhe is not chargeable but in re- 
Fi gaid 


- The Lam of Executors, 
gard of the Deed of the Teſtator, wherefore (he 
thallnot be charged but de bonis Teſt atoris, Cr. Fac, 
671. Bridgman and Lightfoot. So is Collins and 
T horoug bgoods Caſe. Hob. 188, 

Action of Commun gan the Executor, and 
the breach aſſigned was for default of Reparation, 
committed in the time of the Executor, Judgment 
{hall be de boni: Teſtatorss, for it is the Teſtators Co- 
venant, 25 binding the Executor, as repreſenting him, 
ſo if the breach be in the Teſtators tine, 1 Roll 

6 

Tr in Debt ag xecutor on Obligation 
2 yy, ag by the Teſtator, with condition for AI 
nants. of Covenants in a Indenture, wherein there is a breach 

aſſigned for Plowing of Marſh Lands by the Exe 
cutor himſelf, after the death of the Teſtator, Judg: 
ment was de bonis Teſt atoris only, Hob. 283. Cafti 
tons Caſe. 

Debt againſt Executor, he pleads fully Admini- 
fired, the Plaintiff replies he had Aſſets, and the De 
fendant relicta werificatione confeſſeth the Action, 
ow rar (hall be de bonis Teſtatoris, Hob. 178. 

Bird and Culmer, Noy 120. vid. 1 Rolls Alx. 
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Debt againſt Executor, he pleades fully Admi- 
niltred, it was given in Evidence that he had = 
divers Debts upon contract, and demur'd in Lav 
upon this. The Plaintiff had judgment, and it was 
de bonit Teſt «tori only, Dyer 3 2. pt. 2. f 
Debt, Scire Facias againſt Executor, who pleads 


On plea n' ung; 


Executor. ung . Executor and found againſt him, yet per Car. 
Execution ſhall be de honis Teſtatoris tantum, forthe 
Execution (hall have relation to the Judgment, which 
extends only to the Goods of the Teltator, and he 
prays it in his Writ,, Hetly 46. 1 Rolls Abr. 923. 
Waldron and Berry, C. if this be Law, vid. Poſts 
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or by default. 
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If recovery of Debt againſt Executorsbe by nien 
dedire, Judgment ſhall be de bonis Teſfaroris only. 


So if Executor plead in abatement, and it be ſeund 


againſt him, So if Executor in Debt pleads a Faux 
Acquittance. So on non eff Factum, 1 Rolls Abr. 931, 
. —— ſhall be de bonis Teſtatoris for the Debt, 
and de bonis propriis for the Coſts, Ney 120. Buſh- 
graves Caſe. | ; 

Action on 
Aſſumpſit of the Teſtator, Defendant pleads non- 
Aſſumpſit, and. Judgment de bonis Teftatoris, Mitch- 


. 


the Caſe againſt Executor upon the 


e's Caſe, Tel v. Rep, 90. But if it be on the pro- 


mile of the Executor, it ſhall be de bonis pro- 


is, S 
Nc againſt Executor. Executor pleads a R 


of 3001. and no Aﬀets ultra. The Plaintiff replies 


that the Receipt was by Covin, and found for the 
Plaintiff, Judgment ſhall be de bonis Toft atoris, 
Hetly 73. Williams and Thirkell. - _ | 

So Executor in Debt pleads a Jadgment had by 
another againſt him, and that he had riens ouſter. 
The Defendant replies by Covin, and found againſi 
the Executor, Judgment de bonis Teftatoris only, 
I Anderſon 150. 1 Rolls Abr. 931. 


Novel againſt Nelſon. Trin. 22. Car. 2. 


A. brings Debt againſt B. Executor of C. on the 
Bond of C. B. pleads he had fully Adminiſtred, 4. 
confeſſeth the Plea, and hath Judgment of the Debt 
and Damages, to be levied of the Teſtator's Goods, 
which ſhould after come to the Defendant's hands, 
and the Executor in Miſericordia, and after A. 
lues a Scire Facias againſt B. the Executor, Suggeſt 
ing that Aſſets to the value of the Debt Dx 


mages are come to the hands of B. and hath Judg- 
ment to have Execution of the Teſtatos's. Goods, 


ig 
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Tue Law of Execiitozs, | 
in the Executos hands of the debt and 
which Judgment was affirmed upon a Writ of Rr 
ror, and this Agrces with Shipley's.Caſe, Co. 8. 134, 
againſt the Opinion mentioned in Dore beſter's Caſe, 
Mich. 9. Car. I. in Gro. Car. 373. And the Coun 
reſolved that the firſt Judgment that the Defendant 

be in Miſericordia is not erroneus, becauſe it appears 
that the Defendant did not come. in the firſt day of 

the Plea, Vent. 94. 96. wot”. ; 
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Where it ſhalt be di bonis Tefatoris f mon de boi 


5 Isa man plead a falſe plea of his own Coniſanct, 
. as n unque Exetutor, or releaſe made to him, Judg; 
ment (hall be de bonit propriis; ſo if an Executor or 
Adminiſtrator pleads Plene Adminiſtravit, and it be 
found againſt him. But in debt on Bond againſi J. 
and his Wife as Adminiſtratrix, the Defendant pleads 
payment of the Wife after the death of the Inteſtate, 
according to the Condition, and it was on iſſue found 
pro querente ; the Judment was to recover the debt ⁊ d 
gainſt them de boni: Teftatoris, and ſo no damage 4. 
onis propriis; for tho the plea be falſe, yet he is al- 
together a Stranger to the Teſtator. And tho the n 
Wife had not any Goods during the Coverture, 
yet becauſe the Husband is only charged in reſpect of 
the Wife, and ſhe might have Goods if ſhe ſurvived, 
and Execution might be then taken againſt her, the 
the Judgment is good, Cr. Fac. 191. Fobns and 


N28 22. 


Adams, Cr. Fac. 671. Bridgman's Caſe. p 
Devaſlavit. Jndgment againſt Executor, and a Levari de . h 


nis Teſt atoris, Sheriff returns a Devaſtavit. Fieri 
Facias (hall be de bonis Teſtatoris ſi non de propriis, 
Hetley p. 100. Tompſon's Caſe, Quære. 

Teſtator recovers debt and dies, Executor acknow- W ( 
ledgeth ſatisfaction, and then judgment is — 


. oe hn 


is 


and Aminiſfrarhs; = 
and reſtitutionis awarded, de Bonis Teſt atoris; fi non 
de bonis propriis, its miſchievous both ways, 2 Ralls 
* 400. Nelſon and Powel, . 
f 


a Man recover a thing, in certain as debt and Debt certain 
damages for the detainer or otherwile, there the judg- and damages. 


ment ſhall be for the damages de bonis Teftatoris, [i 
non de bonis propriis, 1 Rolls Abr. 928. 5967 WB 
Plene Adminiſtravit is pleaded, 20 J. Aﬀets is 
found and judgment upon it, the Sheriff returns 
= nulla habet bona in Baliva ſua , judgment 
l be de bonis Teſt atoris, fi non de bonis propriis, 

1 Rolls Abr 232. 0 : 

In debt againſt three Executors, two are outlaw- 
ed, and the third pleads fully Adminiſtred, judgment 
ſhall be againſt all ſor the debt de bonis Teſt atoris, 
and 9 againſt him that pleads only, 1 Rolls 
Abr. 928. ; | | | 


Where Tudgment general (ball be de bonis propriis. 


An Executor or Adminiſtrator may make himſelf 
chargeable de bonis propriis. 


1. By Omiſſion, as when he doth not plead a ſor- 
mer Judgment. : 
2, By Commiſſion, and that, 


1. By doing, as waſting, as in Deveſtvit; 

2. By ſaying and pleading, as by pleading a falſe 
2 which tends 5 the perpetual bar of t LH 
tit, as 9 unque Executor, or pleading a re to 
himſelf, do? | 1 | on h 
Promiſe in conſideration of forbearance, C. c. judg- 
BY (hall be de bonis propriis, 9 Rep. 94. Bane's 

Ae. 


22 Executor 


The* Law of Exetutors; 
Executor in conſideration that the -Adminiſtration 
was committed to him, and that he had Aſſets, pro- 
miſeth pay, c. judgment ſhall be general, 9 Ry, 
90. I Leon 240. | $a 
In Afſumplic againſt 4. Executor of B. the Plain- 
tiff declared that B. at his death was indebted to the 
Plaintiff in divers ſums, and A. the Executor in con- 
ſideration, that at his requeſt the Plaintiff came to 
account with A. and that thereupon 10 J. appeared to 
be due to the Plaintiff, which the Defendant promi 
ſed to pay to the Plaintiff, and the Plaintiff had; 
verdi& and a genetal judgment, as if it were for the 
Defendants proper debt, for the Court held that the 
accounting at theDefendant's requeſt was a good cou 
| . for ſuch promiſe, Vent. us 8. 
| leaſe Land to N. for years tendring 30. yearly 
| de Rent during the term, N. dies, and his Executa 
worth ſomuch enters, and in the Executors time the Land is worth 
8s era at but 20 J. per Annum, and I ſue him in the Debet and 
the Tryal. Perinet for Rent growing due in his own time, and 
he pleads nil Debet, he making it appear that the 
Land was worth but 20 l. per annum at the Tiya, 
1 ſhall have a judgment and verdict againſt him « 
for his proper debt only according to that value, but 
Debet and De the 10 J. reſidue of the yearly Rent, I may during 
aer the Term recover by my Action in the Detinet againl 
the Executor to be levied of the Teſtator's Goods i 
there be Aſſets, Vent. 271, 272 
And therefore its ſaid in 1 Bulſf. 23. an Executot 
of a Term may wave it, and then he ſhall not be 
chargeable for any Arrears de bonis propriis, but i 
he once occupies the Land, he ſhall then be chay 
able de bonis Teſtatoris, & fi non, de propriis. 


1 
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+ Davis's Caſe. 


In Aſſumpſit againſt three Executors the Plaintiff Executor by 
declared that B. the Teſtator by his Will bequeathed bis promiſe 
3 L per annum to A. the Plaintiff for his life, which multes it bis 
the Defend 


ants promiſed to pay to A. in Conlidera- 
tion of his forbearance to ſue them for it 3 they plead 
ed that the Teſtator owed ſeveral debts to ſeveral 
perſons, ſhewing the ſame perticularly, and they had 
not Aſets beſides to pay thoſe debts; the Plaintiff 
demurred and had Judgment, for by this promiſe 
they have made it their own debt, and it is not mate- 
rial whether they had Aſſets or not, Vent. 120, 


121. | 


The Judgment (hall be general againſt an Execu- Judgment ge- 
tor or 22 where after che death of the ne 


deceaſed, they for good conſideration, promiſe to 
pay a debt he owed in his life ( asif the promiſe had 
been to pay their proper debt) and ſo it (hall be 
where Judgment is againſt an Executor or Admini- 
ſtrator ſued for Rent in the Debet and Det inet, ac- 
crewing due after the death of the deceaſed, who was 
Leſſee for years, and the Executor or Adminiſtrator 
held the Land lealed after his death, Leon. 93. 94. 
2 Sid. 266. | | 
In all Actions wherein Judgment is againſt one as 
Executor or Adminiſtrator, the Colts recovered (hall 
be levied as if they were ſued in their own right, if 
they have not ſufficient of the goods of the deceaſed 
Where Judgment is againſt A. as Executor or 
Adminiſtrator of B. for breach of the Covenant of 
B. by B. in his life, or by A. after his death, the da- 
mages and cotts ſhall be recovered of the goods of B. 
only, Dyer 324. Si A. tantum habeat, & ſi non, the 
Calis of the goods of A, Rolls 931. 
Ee 4 The 


own debt. 
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When the She 
riff muſt re« 
a Devaſtavit. 


Falſe Plea, 


The Law -of Executozs, 

The Judgment ſhall be againſt one that is ſued in 
debt as Executor or Adminiſirator to recover the dc 
of the goods of the deceaſed only, where the Deſen- 
dant demurred to the Declaration and Judgment jg 
given againſt him, 15 H. 7. 16. Mad. Rep, 186, 0 
where the Defendant pleads fully Adminiſtred aw 
Aſſets is found, Co. 8. 134. Dyer 185. Plow. 184, 
But in both caſes, if the Sheriff cannot levy the dc 
of the goods of the deceaſed upon view of the Copy 
of the Judgment, he muſt return a Deveſtavit, and 
then Execution ſhall be againſt the Executor or Ad 
ED as for his proper debt. 

A is againſt an Executor on the Teac 
Wear e, it ſhall be to recover the whole damage 
C which include the Coſts alſo!) de boni, Teſtataris, 


if the Executor hath ſo much, and if not, then the 


Coſts to be levied of the Executors own goods, Lon 
93 » 94s 
The Defendant ſued as Executor of B. pleads ar 
unque Executor, or a releaſe of the Plaintiff made to 
the Executor himſelf, and a Verdict is againſt him, 
the Judgment ſhall be againſt him for the whole debt 


and damages of the Teſtator's Goods if he have ſo 


much, and if not, the whole to be levied of the Ex- 
ecutor's Goods, for his falſe plea, Rolls 930, 933. 
But if it appear by the Verdict againſt the Defen- 
dant, that the Executor that pleaded ne wnque Ex 
ecutor hath no Aſſets, the Judgment ſhall be gene- 


ral age the Executor for the debt and damages 


as if he were ſued for his proper debt, for it would 
be in vain to enter Judgment againſt him to be le 
vied of the Teſtator's Goods, when it appears le 
hath none, 46 E. 3. 10. Rolls 930. 

But ſuch hnding of the Jury, chat he hath no AG 


ſets, is without Warrant, for it is no paicel of the 


iſſue, therefore Quere, 
The 


1 


The Judgment ſhall be againſt an Executor or 


himſelf by the Plaintiff, and the Jury find againſt the 
Drſendant quodDefend. capiatur; but where the Exe- 
tor pleads A à Releaſe made to the Teſtator, Or 
hat the Bond ſued is not the Leſtator's Deed, and 


ſhal 
Upon a Fiers Facias de bonis Teftatoris, a Deua- 


\warded de boni Teftatoris ſi, & fi non, de bonis pro- 
4s Executoris to the value of the Goods walted, 

11 H. 4. 70. 

Debt againſt 4. and B. as Executors, they ap- 


fired; 4. is found to have Aſſets, but B. to have 
one. The Judgment was againſt A. only for the 
debt and damages of the Teſtator's Goods, & ſi non 
of the damages of the proper Goods, of 4. and that 
;. be acquitted, and this Judgment was afhirmed, Mich, 
15. Car. 1. upon a Writ of Error in the Exchequer 
bamber. See Dyer 12. 952 

The Executor ſued, appears at the return of the 
ummons and confeſſeth the Action, or Nil dicit, 
Judgment ſhall be againſt him de bonis Teſtatoris G, 


damages de bonis propriis: But if the Executor ſo ap- 
pearing faith he hath no Aſſets, or that he hath been 


of the Teſtators Goods, Roll 933. 
Judgment ſhall be againſt Executors of the Debt 
nd Damages of the Teſtator's Goods, ſi &c. 1 
nen, of the damages of the Teſtator's own 
Firſt, where the Executor pleaded a Judgment un- 
ſatisfied, and the Plaintiff replies it was kept in force 
by the Defendant's Covin, which is found againſt the 
Executor, Roll 93 1. Se- 
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Adminiſtrator that ly, pens Releaſe made to 


the Jury find againſt the Defendant, the Judgment 
be quod fit in Miſericordia, Anderſon 2. 160. 
11 H. 4. 5. 34 H. 6,22» Roll. 931, 5 


a vit was returned, and a ſecond Fieri Facias was 


pear by ſeveral Attorneys and plead fully Admini- 


c. of the Debt and Damages, & /# non, of the 


always ready, and yet is to pay the Debt, the Judg- © 
ment ſhall be only to recover the debt and damages 


R TX 
3 _ 


ha The Law of Executoys, 
| * Secondly, Where he pleads he paid the 
after the Teſtator's death, which . = 
him, Cro. 2. 1119. | 
| Thirdly, where the Plaintiff demurs to the Ex» 
cutors plea, or the Executor demurs to the Phin 
tiffs Declaration, or Replication, and Judgment b 
given for the Plaintiff, 31 H. 6. 13. 15 HJ. 16 Ma 


186. 
16 5 3 where the Judgment is againſt an Eu 
=_ ecutor upon his Confeſſion, Nil dicit, or nov ſup 
ö Infor matus, Roll 932. | 

Fifthly, where the Executor pleads fully Adm 
niſtred and after Confeſſeth the Action, Hob. 17% 


See J. 12 ER 
A. hath a Judgment ahainſt B. for Debt al 
Damages, B. dies, A. Sues Scire Facias againſt C 
w'unqueExecu- as Executor of B. C. pleads n unque Exceutot, 1 
e © Verdict is againſt C. yet the Plaintiff ſhall have or 
e, iy Execution de bonis Teſtatoris according to ti 
prayer by the Scire Facias, Roll 933. 
In Debt againſt two Executors, one of the Defen 
dants at the return of the Summons Confeſſeth the 
Action, and Judgment to recover the Debt and Ir 
mages of the Teſtator's Goods, & nibil de Miſers 
cordia, &c. Dyer 210. And upon the Scire Facia 
the Sheriff returned a Devaſtavit by the other of the 
Executors only, and Execution againſt him or d 
his own s was awarded upon a Judgment # 
gainſt him, in a Scire Facias, ibid. 
In Debt againſt B. C. and D. as Executors ft 
20 J. B. and C. plead uu, Executor, and I. 
pleads fully Adminiſtred, the Verdict finds B. is Ex 
ecutor, and C is not Executor, and that D. hath 6. 
Aſſets and no more. The Judgment ſhall be againl 
D. for the 6]. of the Teltator's Goods, and agail 
B. for the 14 l. Reſidue of the Teſtator's Goods i 
he hath ſo much, and if not, of the proper Goods d 
B. and of the Damages of the proper Goods of * 


and aominitkrato :s. 443 
D. and the Plaintiff in Aiſer icordia, as to C. and 
at C. eat ſine die, Bro. Executor 34. 

In Debt againſt A. B. and C. Executors, 4. makes 


ault and B. and C. confeſs the Action, and Judg- 


„ b. againſt al of them of the Teſtator's Gods, 
t + Ws it ought to be, the Plaintiff dies, and his Executor 


ues a Scire Pacias againſt A. B. and C. A. who made 
Icfault now appears, and B, and C. now make de- 


Teſtators Goods, and 


28 


t, and A; pleads »*unque Executor, and a Ver- 


ie apainit 4. and the Judgment on the Scire Fo- 


n was to have Execution againſt B. and C. of the 
againſt A. of the ſame Goods. 
tantum, and if not of the proper Goods of A. But 
hen the Plaintiff hath Satisfaction from any of 


he Executors, all the relt are diſcharged, 14 H.7. 


In Debt againſt A. B. and C. Executors of N 
. and B. appear, C. makes default, A. pleads fully 


Adminiſtred, , B. pleads unque Executor, and a 


erdict is againſt them both; the Judgment ſhall 


be againſt A. and C. de boni Teſtatoris of the Debt 
and Damages, & ſi non, of the Da 


mages of the pro- 
per Goods of 4. and B. and againſt B. of the Deht 
of the Teſtators Goods, fi &. & fs non, of the pro- 
per goods of B. 2 E. 44. 9 H. 7. 15. | 
An Executor was Sued on his own promiſe for - 
good Conlideration to pay 50 l. which the Teſta» 
tor Owed to the Plaintiff : The Verdict upon non 
Aſunpſit pleaded found, that the Defendant promi- 


s for {ed to pay 30 J. parcel, but not the whole 50 1, and 

d . the Plaintiff had Judgment, but it was revertt 

segen Writ of Error for this variance betwixt they for va- 
h 6,0 Declaration and the Verdict, becauſe the Jury ſhould ;;,nce. | 
gain Wi have found for the Defendant, in regard he did not 

gain promiſe to pay the 50 J. as the Plaintiff had decla- 

xds if red, 1 Roll 802. BL 

ods of 

of . A. 


and tho the Plaintiff had taken Iſſue on a vitious pla 


The Law of Erecutoys, = 
Ai. hath a Judgment againſt B. and aſter 
hath a Judgment againſt B. and B. dies, the Exccut 
or Adminiſtrator of B. may fatisfy the Judgnen 
which N. obtained laſt againſt B. before the je 
nn obtained by A. for they are both 0 
Equal Nature, Roll 926, | 

Debt againſt A. as Adminiſtrator of B. 

I Car. 1. The Defendant pleaded a Judgment 7 
gainſt him upon a Bond made by B. Anno 5 Ru 
numc to N. inſtead of * „rer 
ment is unſatisſied, and that he had not Aſſets wing 
c. The Plaintiff replied that the Judgment nx 
Obtained by fraud, and the Plaintiff had a Verdi 


yet in reſpect the Plaintiff's Declaration was good i 


. ſufficeth, and he had Judgment upon the Verdi 


Seire Facia to 


have Executi- 
on quando Aſ- 
ſets acciderint. 


Cro. Car. 25. 


Judgment. 


Debt brought againſt Executor, who pleads ria 
enter les maines, and indeed he hath then nothing ia 
the Plaintiff may have Judgment for his Debt pie 
ſently, to be had by Scire Facias when Goods ſul 
come to his hands, Sbiplyes Caſe, 8 Rep. But it lt 
Will proceed to prove Aſſets preſently, and that tt 
found againſi him, he ſhall be barred for ever, and 
yet there was a due Debt and in effect confeſſed, Hy. 
199. But this was denyed for Law in Dorcheſter ad 
Fells Cafe, Cr. Car. 323.and the Judges there went 
upon this difterence. When it is found that the De 
fendant hath ſome Aſſets tho? of little value, (os 
he hath not fully Adminiſtred, the Plaintiff (hall han 
Judgment for the entire Debt, but he ſhall not hat 
Execution, but of as much as is found, and (ball nd 
be barred for the Reſidue, and if more Aſſets come 


afterwards, he may have a Scire Facias to have Exe 
cution 


and Adminiſtratozss. 
mon thereof. But if it be found that he hath fully 
miniſtred, or if it be ſo pleaded, and confeſſed, the 
Jement ſhall be againſt the Plaintiff. Allen 37. 


445 


Andrews againſt Showel. 
The Defendant gave a Warrant of Attorney, to Judgment 


afeſs a Judgment to Andrews for a juſt Debt ſigned by the 


4 4 two Hours aſter the Defendant died; his Ex- Crank. 
zutors. moved to ſet aſide this Judgment, becauſe of him that 
ww ſigned by the Secondary after Showe/'s death, gave the ware. 


t the Court Refolved, that the Judgment was rant of Attor- 
ell obtained, Raymond 18. ney. 


' Eliſon againſt Eliſon, 


In debt upon a Bond againſt an Executor, he 
leads it is not the Teſtator's Deed, and a Verdict 
againſt the Defendant, and Judgment quod Capi- 
ur, which ſhould have been only in Miſericordia, 
cauſe he doth not deny his own Deed, and the 
durt Reſolved, that for this Error the Judgment 

s Reverſable, and it cannot be amended in an- 
- Term, after the Judgment is entred. Raymond 
1 | 


Caſe againſt Barber. 


An Executor having notice that he is ſued in Aſ- 
mplit on the Teſtator's Contract, may plead a 
udgment in Debt againſt the Executor on the 
eltator's Contract, which is not Satisfied, and that 
he Executor hath not Aſſets beſides, &c. altho? 
he Action upon which ſuch Judgment was obtain 
, was commenced after ſuch Action of Oe 
it, 


. IRE A "M 
445, © The Law of Executass, 
_Y Raymond 451. Vaughan 94, 96. Anda 
maeent againſt an Executor on the Teſtator s Sim F 
Contract is fo pleadable to any Action of Dc bt V 
(brought before that Action on the Simple Contad n. 
wherein the Judgment is pleaded) tho the Exec 
t tor had notice of the former Action, and it is again 
| Executor on the Teſiator's Bond, or Specialty; by 
. | it is a waſting ofthe Teſtator's Goods, if an Execy 
as . tor voluntarily pays a Debt the Teſtator owed by 
Fi  , Simple Contract, before a Debt he owed by Spe MIude 
=. Dctton Bond ty, whereof the Executor had notice, Vaughen 9% line, 
4 h ane bach 95. And where an Executor hath notice of an Adi hr 
notice of it he On of Debt againſt him, on the Teſtator's Bond, he 
may after con- may after (fo it be without Fraud, ) confeſs a Jud ne 
feſs a Judg- ment in any Action aſter commenced againſt hin, Wiury 
Ab m any . tho? but on the Teſtators Simple Contract, and tha Me 
ion againſt | 

_ pay the Debt upon that judgment, before thi 
Debt on the Teſtator's Bond, which was firſt ſued far, 
and thus the Law is ſetled by Vaughan Chief Juli 

de Banco, J aug ban 95. 


| SpathurſPs Cale, cited in Fletcher's Cafe. 


In Debt againſt an Executor in Banco, on the X's 
Teſtator's Bond. The Detendant pleads it is nd 
his Deed, ( inſtead of the Teſtator's Deed, Tht 
Verdict finds it is the Teſtator's Deed as the Plat 
tiff hath declared, and Judgment for the Plaintif 
which was affirmed in B. R. upon a Writ of Eno; 

for here was a good Ifſue upon an Affirmative andy | 
Negative, and by the Verdict it appears, the Pliintif 
had cauſe of Action, ROO 458. 

An Executor had Judgment in B. R. for a D 
due to the Teſtator, and was after upon an Infor 
mation againſt him in B. R. Convicted of forging 
the Will, which was after made void in Go Tyan 


* by Sentence, and after upon moon pay Jang. "sf 


* burt, and the 
nent was vacated by rule of Court, t | 
ma f Vacating it was entred upon the Roll, Ven- 


ng is. 74 , 374 „ 

eh 1 . = 5 4 

* Herve Cage. 

ec | | e 
ah 1n Debt againſt an Executrix, ſhe pleaded a Jour 
xub-Wſudement againſt the Teſtator J. S. who is 
94% ive, and that ſhe bad not Aſſets, beſides what 


will ſatisfy ae The Plaintiff demur'd, 

d it was adjudged againſt the Executrix , for 
ſhe is not liable to that Judgment, and J. S. the 
Survivor and his Executors and Adminiſtrators 
are only chargeable, Raymond 26, 27, 15 3. 


PETE 


Fordan's Caſe. 


In Debt againſt an Executor in Banco, he plead- _ - 
divers Judgments obtained againſt him for — 
he Teſtator's Debts, and that he had not Aſſets ——— 
belides to ſatisfy them, and did not mention in and did not 
_ 2 one of them wa 3 The Plain 997 — 
uff demurr'd generally, and Judgment was given 

ſor him; which — after cred in B. X os ate oh 


mul n a Writ of Error. But if the plea had menti- 
ed certainly when the Action Comemnced upon 
man ich the Judgment fo ill pleaded was had, that 


would have been good, for then the Continuan- 
ces upon the Roll, would have directed to the 


hnding of the time when that Judgment was en- 
on ted, Ventris, 76. a ) a | 
rg1ing , | 
ritul : By 


admi 


Action {hall lay the thing recovered upon the Exey. 
tor's own goods as 


aud Plene Aaminiſtravit, a Judgment ſhall be yg: 


jos of 
es - 


cor lo to be ded only where the immediate Executorſhip is den 
Intended. 
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| By what has been ſaid, it appears as by Wentwmn 


("i 


miniftring-or miſpleading, yet the nature of gy 


Where Executor is ſued for Rent arrear after i 
death of the Teſtator, upon a Leaſe for years may 
to the Teſtator, Action ſhall be in the Debet and D. 
I any thing be delivered to or detained by ty 
Teſtator come to his hands, and ſtill detains the (any 


But if Executor be ſued for rent after the Tel 
tor's death upon a leaſe for years, here it ſhall be le 
ed upon the Executor s own Goods, otherwiſe a Sci 
Facias againſt an Executor ſhall not be awarded u 
have Exècution de bonis propriis upon a ſurmiſe, m 

in any ſuch Caſe, unleſs it be upon the Sheriffs retun 
upon a Devaſtavit. Wheeler and Collyer. 

Now the feaſon why in Caſes of falſe pleading 


neral is, it is in vain to give Judgment, de bay 
Teſt atoris, & fi non, & c. when it appears he had ut 
any, 1 Rolls Abr. 930. 

Note the plea of W unque Executor muſt be inter 


ed. As B. is Executor to A, and- C. is Executor to R 
C. is ſued for the debt of A. and he denies B. ws 
Executor to A. this ſhall not be de bonis proprii 
Went. 269. | 

Note, if Executor or Adminiſtrator againſt whot 
Judgment general is given upon falſe plea or deve 
ftavit, will bring a Writ of error, they mult pit 
in bail within the Stat. 3 Fac. c. 8. 

In Debt the Defendant pleads before notice 
the Original, his Letters. were revoked, and Adu 
niſtration committed to R. and that he had good 


in his hands at the time of the revocati 3 
which he delivered to R. The Plaintiff revlied 7 
vin, and it was ſo found, the Judgment 2 — 
conditional to recover Debt and Damages, fi oh. 
tum Exi ant, c. But abſplute to recover ſo much 


in his he having confeſs'd it. Te: 219. 
„ 2 d it. Tek: 219. 
A. recovers Debt or Damages and di and af. 

ter the Judgment is reverſed by Wit Fr ins 
or Attainment , his Executors or Adminiſtrators 
boring 1 * A to make reſtitution of 
72 cov ſatisſied per Curiam, 21 

ding, 
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HA b. XIII. 


Bl char liege the She Faces, muſt have privit 
and rg None ſhall have Execution of a Fac. 

ment, but be that. is ſubje& to the: payment 
the Debts of the firſt Rings Another 
in @ Scire Facias. Scire Facias on 7 

| bad by Sauen, durante minoritate. In Scire 
Facias, Defendant cannot plead the Teftator; 
death between Verdict and 714 ment. Scire Fa- 
cias before extent. In Scire Facias, Defendant 
pleads 4 Ca. fa. and the Money paid to the 
Warden of the Fleet. Scire Facias. abated. 


* Facias brought by Executors, and 
Pleaded. | 


perils es EITE who brings the Scire Facias * to have 
33 Privity and Title. A. Acknowledges a Statuteto 
to have —2 B. B. dies and makes T. Executrix, ſhe ſues a Wit 
ty and title. of Extent, and dies before inquiſition, Adminiſtra 
tion de bonis non of B. is granted to I. B. I. B. 
hath no privity to take benefit of that Extent, but 
_ have an Extent de novo, Fones 385. Clew and 
ere. 

Baron and Feme Adminiſtratrix bring Debt upon 
Bond due to the Inteſtate, and had Judgment, Fene 
dies, Baron cannot have Scire Facias to have Ex- 
+ ecution, but the duty remains to him who takes new 
; Adminiſtration in Right of the Inteſtate, Cro. Cr 

227. Beaumont and Long. 
| Barcn and Feme Executors recover Debt, Feme 
dies, the Husband tho? privy to the . yet he 

has no title, Jones, 385. 


C. 
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and auomimtrators. 491 
G. was indebted to C. in 20 J. C. dies inteſtate, One Admini- 
and E his Wife takes Adminiſtration and recovers ſtrator is not 
by Judgment againſt G but before Execution dies Scher, ©. Ws 

Inteſtate, whereof G. takes Adminiſtration of the © * 
Goods of C. and brought a Scire Facias againſt G. on 
the Judgment; it lies not, for one Adminiſtrator is 
not privy to the other; and this Scire Facias beii 
grounded upon a Record, he who will have an Action 
on this Record, ought to make himſelf privy to him 
who was before party to the Record, which cannot 
be in this caſe; for every Adminiſtrator claims by 
Commiſſion, and quaſi by a Collateral Authority to 
one another, NI. 33. Gates and Gough. And the 
Adminiſtrator of the tirſt Inteſtate muſt begin again; 
Cro. Paſch. 10. Fac. the ſame Caſe, Bendl. p. 2. 

where an Adminiſtrator hath Judgment and dies 
his Executors may not ſue Execution of the fai 
Judgment, for none ſhall have Execution of this 
Judgment, but he that ſhall be ſabje& to the pay- 
ment of the debts of the firſt Inteſtate, 5 Rep. 9. 
Brudeneil's Caſe. : ws 2) 

But if an Executor brings an Action and recovers, Intereſt puts. 
and dies inteſtate, the Adminiſtrator of the firſt man mount. 
may not ſue Execution by Scire Facias, for he de- 
nes his intereſt paramount the recovery, and there 
is not any privity between them, Cr. Fac. 394. 

1 Rep. 96. a. 1 Anderſon 23. Levet and Lewknor's 
Caſe, vid. Tones 286. 155 

Scire Facias mult always perſue the firſt action, Scire Facldt 
s if original debt be brought in Cumberland, and muſt * 
Scire Facias brought againſt the Executor in Mid- pn the 
lleſer, its Error, tho the Judgment was by confeition 
at Weſtminſter in Middleſex, Cr: Fat. 331. 

Executors ſhall not have Execution of a Judgment, 
or Recogniſance in the time of the Teſtator within 
the year without ſuing, a Scire Facias, but otherwiſe 
of a Stat, 2 Inft, 395. | Ny 


Og's bean, 
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Scire Faciae. Sceire F acias in a Judgment in Ejectment may 
ons my 1 be brought by the Adminiſtrator of the Leſſee, or by 
3 the Leſſor himſelf againſt the Terre - tenant, Sid. 317, 
minorum by Cole's Caſe. | TIRES ot 
the Execuror Ning and his Wife Executrix of Jabn Wright 
at full age. Plaintiffs, brought a Scire Facias after the Executy 
came of full age againſt D. and his wife Adminifty 
trix of W. C. to have Execution of a judgment hal 
by FJ. C. and H. E. Adminiſtrators, during the M. 
nority of the Executrix, upon a Bond entred into 
the Teſtator, and whether a Scire Facias lay by the 
-Executrix or not, was the Queſtion, and per Cur 
am, it did not, 1 Brownl. * 
D A. as Adminiſtrator of N. ſues a Scire Facias out 
cia Defendant of Chancery upon a Recognizance acknowledged 
de een there to N. wh ied inteſtate; the Defendant 5 
death between ed and pleaded to iſſue, and the Record was tranſmit 


Verdict and ted into the King's-Bench- Court for tryal of the iſſue, 
Judgment. and the Plaintiff had a Verdict and Judgmet thert, i- 
though the Plaintiff did not bring the Letters of Ad- 
miniſtration into Chancery 3 for by the courſe of the 
Chancery, in regard the Scire Facias is grounded 
upon a Record, the Adminiſtrator uſeth not to (hen 

ſuch Letters, Cro. Eliz. 592. 

Executor brought Scire Facias upon a Judgment 
given for the Teſtator in debt; Defendant cannot 
plead the Teſtator's death between the Verdict and 
Judgment, but he is put tohis Writ of Error, Winck 

Rep. 48. for he may not plead it in a Scire Faciai. 
Coniſor in a Statute Staple is returned by the dit 
rift; Scire Facias mult be ſued out before the exteit 
proceed, and in Partition judgment is given for tht 
Termor; if Plaintiff dic before the ſecond judgment, 
the Executors may proceed by Scire Facias, Ven. 

146, 147. 

Scire Facias by Executor to have Execution of 1 
Judgment, the Defendant confeſſeth the judgment, 
at faith, a Ca. ſa. iſſued out againſt him, and he w 
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nn the Fleet, yet he paid the ſum mentioned in the 
condemnation to the Warden, who ſuffered him to 
Leo at large. Plaintiff demurs, its no plea, Ad. 
Rep. 1: 174. Compton v. Treland. 1 

The Husband and Wife as Executrix of A. ſue Sire Facts: a- 
Scire Facias on Judgment in debt obtained by A. bare by death. 
if the Husband die before Execution, the Writ abates, 
and the Wife mult ſue a new Scire Facias, by the 
better opinion of the Courtz but it, was clear, that 
if the Wife die before ſuch Stire Facias ſued before 
Execution, the Writ abates, for the Husband ſues on- 
ly in her right, Hob. 287. 
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CHAP. XLII. 82 
f After Verdict, Defeudant cannot plead Adminifirs n 
. * Gown 3p muſt have Alia Gb aft 
[08 dita Querela to diſcharge one out of Execution w Wi * 
_c on a Releaſe. Audita Querela to avoid an ox Wi © 
4M tent. If Audita Querela lies if be hath diſcbage il ren 
4, more than he hath waſted. On debt ſatisfied h © 
"8 the Co-obligor, = / 
i | the 
ſt Audita Querela, - 1 
is Eit as Adminiſtrator of J. S. ſues Lifein u bel 
| Action of Trover, and hath a Verdict; and aft 
1 after before the day in bank, Life pleads that the Ia bot 
1! iſ ters of Adminiſtration granted to Kett were revoked, I 4 
#9 and Admirſiftration of the Goods of J. S. is com oY 
TH mitted to W. F.. And it was reſolved that this ma 
111 ter cannot be pleaded after Verdict, but the Dea er 
way dant 1 1 his Audita Querela, Yelv. 1 mag 
pe „ A. had a Judgment againſt B. for 50 l. B. bring 

= - Wh pur to his a Writ of Ar and after B. by Statute-Staple bs * 
TH Audita Querelg, comes bound to C, in 50 J. B. dies inteſtate, N. bs 2 
bY Adminiſtrator brings a new Writ of Error, wlid 
91 81 depending, C. extends all the Goods which were oil ©'% 
B. in the hands of N. and after the Judgment of 10 
= being affirmed, he ſues Scire Facias againſt N, 5 + 
| Adminiſtrator of B. who pleads all this matter in Ef en 

of the Execution, and Avers, that the day of f fk 

Scire Facias ſued, nor after he had not an) Duh Nik 
Goods of B.in his hands to be Adminiſtred. The Plan = 

tiff demur'd, and the Court gave Judgment for! pn 
Defendant N. becauſe, he could not withſts Bur 


ſuch Extent, he having no day in Count toplead! 


judgment of A. in ayoidance of the Extent, wick 
may be ſued out without Scire Facias, and N. is 
not put to his Audit Querela, Cro, Eliz. 735. 
822, „ ; 355 | 
A. as Executor of B. had a Judgment againſt N Audits Querels 
and the body of N. was taken in Execution, and to diſcharge 


0 Wi ; ſuit of Execu- | 
after the Will of B. was declared void, ' becauſe B. ecu- 
, proved to be an Ideot from his Birth, by ſen- fs. 
ce in the Eccleſiaſtical Court. N may by Certiorars || 
1 WY remove the Record of ſuch Sentence into the Chan-  - 
h cery, and thence by Mittimns it may be ſent into the 
| Court where the * — is, and N. may be diſ- 


charged dut of Execution by Audita Querela ſued 
there, Co. 8. 144. Dyer 203. 204. | 
Two Executors jointly ſue Execation for damages 
recovered by the Teſtator, where one of them had 
| before, or doth after Releaſe the Defendant, he may 
after have an Audita Querela to diſcharge him againſt 
both the Executors, Rolls 312, 
A. hath a Judgment in debt againſt B. and after Aue Querela 
B. acknowledgeth a Statute to C. B. dies, C. extends to avoid an 
all the Goods of B. in his Executors hands, and af- Extent. 
ter 4. brings an Action of debt, or ſues a Scire Fa- 
cias upon the Judgment againſt the Executors of B. 
the Court inclined that the Executors of B. could 
not plead ſuch extent in Bar, and that they had not 
Aſſets belides what would ſatisfie that extent, but 
that they muſt ſue an Audits Querela againſt C. to 
avoid the extent, Brownl. 2. 39. 40. 
Judgment is againſt A. as Executor of B. and af- Audits 
ter it is found by inquiſition returned that A. hath if be be 
wlted the Goods of B. to the value of what was ith more 
recovered, and a Scire Facias iflues againſt A. on was void or 
ſuch Inquiſition, and Judgment thereupon after two not. 
Nthils retorned againſt A. by his default, of his pro- 
per Goods, an Audita Querela lies, if he be charged 
for more than in truth he hath waſted, 2 Sid. 102, 
But the Executor can have no Audits Querels if ſuch 
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Judgment were againſt him upon the Scire Faci 
= a Sczre Facias returned, and he makes defa 

r he might have appeared upon the notice given t9 
him, and pleaded, that he had not waſted as is ſup 
poſed by the Inquiſition, Stiles 372. 
Audi Querela lies for the Executor, where | 
Statute acknowledged by the Teftator is ex 
there being a precedent debt unſatisfied due to the 
King by Record, or to a Subject by Judgment. 
An Executor that is charged upon an Obligation 
made by the Teſtator, ſuch charge being againf 
Law, for that the debt is ſatisfied by the Teſtator' 
Co-obligor, he having no other remedy, may be 
relieved by Audita Querela, Co. 5. 87. Hob. 59. 
If one bind him and his Heirs to me by Bond, 
and dies, and I recover and am ſatisfied by his Hei, 
if 1 after ſue his Executor or Adminiſtrator on the 
fame Bond, an Audits Querela lies, and fo vice ver- 

ſa, Plow. 43g. | ne 

If I ſue Executor of a Statute Merchant as Adm 
niſirator or Executor of A. againſt B. B. cannot 
have an Audita Querela againſt me upon his ſurmit 
that I am neither Executor nor Adminiſtrator of 4 
the Conuſce, Hat. 140. 
A. upon a Judgment or Statute extends Lands d 
B. and the extent is filed, and A. dies, and his Ex 
ecutor ſues Scire Facias upon the Judgment obtain. 
ed by A. and hath Execution upon two Nibili r- 
torned againſt the Defendant; or the Executor d 
A. the Counſee ſues a ſecond extent, B. ſhall be re 
| Heved by Audits Querels, ſetting forth the whale 
matter, Stiles 454- 

A. as Adminiſtrator of B. gets Judgment againl 
C. and after the Adminiſtration granted to A. is te. 
pealed, and a new Adminiſtration of the Goods d 
B. is granted to N. and after N. releaſeth to C. and 
after C. brings Audits Querela againſt 4. ſhewing 
ſuch Releaſe; and prayed a Superſedeas to ſtay Exe 
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A, the former Adminiſtrator may Appeal to re- 
yoke the latter Adminiſtration granted to N. Browsl. 
1. 29. 1 ; 

A. owes to B. and C. jointly 100 J. by Bond or 
Statute, and B. dies, C. the Survivor within the 


againk A. without any Scire Fucias; and after the 
death of B. at any time C. may ſue Execution againſt 
A. upon ſuch joint Statute by him entred into B. and 
6, without Scire Facias, Carter's Rep. 193. 194. 


CHAP. 


ecution on the Judgment , which was denied; 
becauſe the Revocation is but matter of Fact, and 


year after the Judgment may ſue Execution upon it 
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CHAP. MIV. 
| Colts. 


Executor not to pay Coſts on Stat. 4 Fac. Not to 50 
Coſts on Now-ſuit. Executor or Adminiftray 
brings Error on Judgment in Ejectment, no Ciſi 
Defendant pleads non eſt factum and found fo 
bim, Executor ſhall not pay Coſts. Ex 
counts of Treſpaſs of his own Poſſeſſion and is Nn- 
ſuit, he ſhall pay Coſts. Where in other caſes l. 
(hall pay Coſts. Rule where Executor or Adni 
niſtrator ſhall have Coſts. Another Rule, No Cif 
in equity againſt an Executrix. In Non-ſuit u 
Attion for a duty to the Teſtator, be ſball pay m 


Jo 


Exocutor not I Caſes where the Executor is Plaintiff, touching 
to pay Coſts T things concerning the Teſtament, and is Nom 
on the Sat. 4. ſuit, or the Verdict paſſeth againſt him, he ſhall not 
_ pay coſts upon the Stat. 4 Fac. for the Statute 
- ought to have a reaſonable Intendment 3 and it 
may not be preſiimed any default in the Executor to 
complain, becauſe it toucheth the act of another d 
which he cannot have perfect notice. This was ad- 
judged by both Courts, contrary to a few preſident 
| in B. R. Telv. 168. Brownl. 1. 107. 
Executor or Executor is not within the Statute for payment 
1 of Coſts, occaſione dilationis, In Ejectment judg 
of Error on a ment was againſt the Defendant who dies, his Ex- 
Judgment in cutor brought a Writ of Error, and is Non · ſuited, 
Ejectment, no he ſhall not pay Coſts, Mod. Rep. 1. fo. 77. Lg 
Coſts. and Richards, ſo is Vent. 166. iniſtrator bring 
a Writ of Error upon a Judgment againſt the Inte 
ſtate in an Action of Ejectment, he (hall pay no 
Coſts, though the Judgment be affirmed. 


. SA 


— 


Debt againſt Executor upon Obligation made by 
the Teſtator, the Plaintiff was Non- ſuited, the De- 
ſendant had Coſts, aliter, where Executor is Plain 
tiff and is Non-ſuited, 2 Rolls Rep. 87. Walden and 
Hunt, Het iy 10, 11. 2 Bulft. 261. | 

Action by Adminiſtratrix againſt a Sheriff who ſuf- Executor not 
ſered one arreſted upon a-Capias Ultagat to go nay Ces 
large, and the Plaintiff was Non-ſuited, the Defen- on Non-ſuir. 
dant ſhall not have Coſts, becauſe ſhe brought the 
Action as Adminiſiratrix, and although it was not 
ſhewed that the debt was due to the Teſtator, yet 
when ſhe brings it in the Detinet, it ſhall be intend- Detinet. 
ed ſhe brought it in his right, and then ſhe ſhall not 
pay Coſts upon Non · ſuit, for that is out of the Sta- 
tute, Cro. Fac. 360. Barret and Winchcomb, ſo 

* 2 debt upon Obligation, Defen- 
xecutor t upon tion, Plaintiff Exe- 
dant pleads now eſt factum, and found for the De- cutor ſhallnot 
fendant, yet the Plaintiff ſhall not pay Coſts, Cro. py be Des 
Fac. 229. Hayworth and David. 3 
Defendant pleads the Plaintiffs were not Executors, un ef factum 
and it was ſo found, and yet he ſhall not have Coſis, and its found | 
1 Brownl. 29, for him. 
But D. as Executor brought Treſpaſs and Counts of 
his own poſſeſſion, Plaintiff was Non · ſuit, the De 
fendant ſhall have Coſts upon the Stat. 23. H 8. 
Noy 1 64. Lady Digby's Caſe. 
It one as Executor brings an Action of Trover, 
and declares of a Converſion of the Teſtator's Goods 
to the Defendant's uſe in the Executor's time, if the. So in Trover. 
Executor be Non- ſuited, or a Verdict paſs againſt 
him he muſt pay Coſts, not ſo if he had declared of 
ſuch Converſion, Cr. Car. 159, 219. 
So if a verdict be againſt an Executor Plaintiff, or 

he becomes Non-ſuit where he ſues for Arearages of 

Rent on the Stat. 32 H. 8. or avows for Rent on 

that Statute , Tria. 12 Fac. B. R. the Executor 


* 


"TY 


i ny . a | lh, 
So thit you may ſee by what is ſaid before, thy 
Executors or Adminiſtrators being Plaintiffs, ſha 
not pay Coſts upon their being Non-ſuited, or a ver 
dict being againſt them. 
Firſt, Where the Verdict finds that the Bond ( 


ed upon as made to the deceaſed, was not the De. 4 
ſendant's Deed, Bulſt. 2. 361. Cro. 2. 229, ad 
Secondly, Where the Action was in the Deus B. i 
by an Adminiſtratrix againſt F. S. who was there. Wh *#* 
upon Out-lawed, and an Action was againſi the E 
Sheriff for the Eſcape of J. S. ſuffered by the Sher Ad. 
F. S. being taken on the Capias Ultagat. Cre. 2. ry 
61. * . 4 | 

; birdly, Though the Verdict find the Plaintiff i; the 
not Executor, or Adminiſtrator, as he hath dec Cor 
red, 1 Brownl. 79 ag 
Fourthly, Where E xecutors or Adtniniſtrator Ad. I Ee 
on s for any debt or duty due to the deceas'd. Cr, I ft 
I $03; -; N 43 
Where Raviſhment of Ward was brought by the g 
Lord's Executor or Adminiſtrator, and Judgment i 
was for the Defendant, after Non-ſuit or Verdic MI Un 
the Plaintiff paid no Coſts, Hughs 181. And where 15 
Damages and: Coſts were aſſeſſed in the Star-chan- {MI 
ber, againſt J. S. for a Riot of which he was con- We 
victed, and he died, his Executor or Adminiſtrator 4 
was not lyable to the ſame, Cro. 2. 219. TI 
ln every Caſe where the Deceas'd himſelf if he 5 4 
had been ſued in his life might have had Coſts, his 
his Executors or Adminiſtrators being ſued for the 135 
ſame Cauſe, ſhall recover Colis againſt the Plaintiff wy 
being Non-ſuited, or a Verdict being againſt the WW | 
Plaintiff, Cro. Eliz. 503- | "42 
A. as Executor of B. Sued for the Defendant's | 
Raviſhing a Ward in the Executor's time, and 4. 1; 
being Non-ſuited, the Defendant had Judgment = 
to recover his Coſts; for tho' the Plaintiff was 10 


named Executor and his title to the Ward yn 


gerived from the Teſtator, yet the Action was ſor 
an immediate wrong done to the Executor, and the 
Statute of 23 H. 8. 15. and of 4 Fac. 3. made to 
prevent vexatious Suits, ſhall be taken fayourably  ' © 
tor Defendants, Hutton 79. A | b. ente 
A. as Executor or Adminiſtrator of B. ſues C. in an 
Action of Account, as Receiver of the Moneys of 
B. in his life, t A. be Nou; ſuit, or a verdict 
againſt him, he ſhall pay no Coſts, Bend. 11. | 
But if 1 have a Leaſe for years, as Executor. or 
Adminiſtrator of B. and J leaſe the Land to you for 
parcel of the Term rendring Rent, and 1 bring an 
action of debt againſt you for Rent, it muſt be in 
the Debet and Detinet, for it is founded on-my own 
Contract: And if I am; Non-ſuited, or a Verdict be 
againſt me, I muſt pay coſts, and fo I ſhall if I as 
Executor or Adminiſtrator of B. ſue you for a Tref- 
pas in taking the Goods of B. out of my own pol- 
ſeſſion after his death, if Tam Non ſuit, or a Ver- 
dict pals for you therein, Hutton 79. Winch. 11. 
But in all actions brought by Executors or Ad- 


4 miniſtrators upon Contracts, Bonds, or other things 
made to the deceaſed, or for Goods taken away in 

. bes life, they ſhall pay no Coſts by any Statute, Hur- 

: ton 79. | : 

a A. as Adminiſtrator of B. ſues C. on a Bond with When! the 


condition to pay 50 J. to B. 1ſt. of May following, Plaintiff muſt 
be C. plcads that B. died before that day, and that the of neceſſity 
ic WY Octendant on that 1ſt, of May at S. paid the 50 J. name himſelf 
he to A. the Adminiſtrator now Plaintiff, which A. de- 2 
he be moved for Colts, alledging, the Plaintiff knew he coſts. 

had no cauſe of Action; but no Coſts were granted, 6 
es cauſe the Plaintiff in this caſe muſt of neceſſit 
name himſelf as Adminiſtrator in the Suit, and fo 
nt rveed not one that is Adminiſtrator, who ſues in | 
is WW | rover and Converſion. Therefore if he declare of 


135 Wl * Converſion in his own time, and a Verdict is a- 
1. yy 


| The La ape. 8, 
1 


ex 
Teile, preſer d an E Bill in the Exdy 
No Coſts in quer againſt an Executrix, and to be relieved + 
equity againſt gainſt a Bond on the Teſtator's agreement and 
an Executrix. Obtained a Decree, and 140 J. Coſts were taxed + 
gainſt the Executrix, which the Court after upon 
motion diſcharged, y Pcs it is without 
and againſt reaſon to give Coſts in Equity apainl 
Executors ( though Coſts are given againſi them x 
Common Law 7 for they cannot plead payment d 
ſuch Coſts decreed againſt them in excuſe of Aﬀes 
to any W 
dres 165, 


462 


CHAP. ll 


— 


„ Kr 


S EES 


\ P, 


* 2 * 1 7 8 5 Wy Ws 
: % 
* = 
* Fs * 
— : 
' . 
* 


CHAP. XV. 


xecution by Executors or Adminiſtrators. Extent 
by Executrix on 4 Statute who dies before the In- 
quifition token, its void. If taken 477 that Exe- 
cution ſhall be awarded, that is beſt for the Te- 
ſtator againſt Executors or Adminiſtrators. Where 
the Sheriff cannot levy Execution on the proper 
Goods of the Executor, but return the ſpecial mat- 
ter, Execution mult follow the nature of the Aﬀi- 
on. Lands delivered to the Extenders. 
ment againſt the Inteftate. Fieri Facias taken out 
laſt day of Trin. Term, Inteſtate dies before 
Execution executed, the Sheriff may execute the 
Fieri Facias on the Goods in the bands of the Ad- 
miniſtrator. Elegit on a' Devaſtavit returned. 
Baron and Feme recover their Term. Baron dies 
ore Execution. Baron and Feme recover in a 
Impedit and be dies before Execution. Ad- 
miniſtrator de bonis non per Stat. 30 Car. 2. 6. 
ſhall ſue Scire Facias to have Execution. Exe- 
cutor appears to the Scire Facias, and pleads that 
the Executor levied the whole money upon the firſt 
Fieri Facias. Execution ag ainſt the Adminiſtra 
tor de bonis non. Adminiſtration during mino- 
rity, recovers @ debt and dies Executor, at 17 
ſhall ſue Scire Facias to. bave Execution. Writ 
of Extent abated by the Executor s death before the 
Inquiſition taken. Executor of the coniſee of 4 
Statute, ſhewing the Statute and the probate of 

the Will may have Execution without any Scire 

Facias ſo adminiſtred. Adminiſtrator hath judg- 
ment, and after Adminiſtration is repealed. No 
Execution againſt Executors, but by Fieri Facias 
of the God, of the Teſtator, except in ſpecial 
cauſes, The method of ſuing Execution againſt 
Ex- 


The Lum ot Exetittons, 


Executor. A. and B. recover Landi al 


acias, and pleads that the Sheriff levi 
 thewbole | 
ment againſt i in the great Seſſions 12 


be died inteſtate, the Plaintiff cannot have Ex 
cution out of Wales againſt the Adminiſtratn i 
London, hut muſt bring debt upon the udgner 
A. and B. and C. Executors. A. and B. are ſun 
moned and ſevered, C. recovers and dies, wy 
\ ſhall: have Execution. After nulla bona returw 
upon a Fieri Facias, then a ſpecial Execution. Th 
Execution on Fudgment de bonis propriis. Deh 
of 40 l. againſt Executor on Plene Adminiſtrar, 
aſſets were to 20 l. only. How Judgment al 

; Execution ſhall be. 


Execution, and the Sheriff's Return. by Exe 
tor or Adminiſtrators. 


On Execution A. recovered in debt, and had Execution agii 
— 3. B. B, dies, Sheriff levies the money upon the E 
dies, the She- cutors of A. B. its ill, aliter, if after Executi 


riff levies the the Plaintiff die. 


money pon Extent ſued by the Executrix upon a Statut 
* * tors made to her Teſtator, and ſhe dying before the l 


quiſition taken, the Inquiſition taken after the deat 
of her who. ſued it, is void: For by the Coniſee 
death, the Writ of Extent is abated in facto, a 
the Sheriff has not any authority to extend the Land 
for the Writ is, he ſhall extend and ſeiſe into t 
King's hands ut ei liberemus, and when he is dead 
there is not any Warrant to deliver them to his Ext 
cutor or Adminiſtrator, Cr. Car. 457. 


3 ben ee — prociaes 4 cerift. raufen ſus 

cite upo tat. er eupon a C ia returna: £9 out upon a 

bee, C. B. or B. R. and the Cabbcbts rettencd nom CE 
7 Inventur, and the Coniſee dies before another Execution, his 

xecution is awarded, the Executors may not have Executors 

Execution, but were directed to bring a new Certi- ſnall not have 

ficate, and a niew Copia out of the Chancery; Cleve on chat Stu 

and Vere's Caſe, Cr. Car. 457. and in 1 Leon: p. 144. I 

One ſaes a Certificate out upon a Statute, and he 

dies before Execution, his Executors ſhall not have 

Execution upon that Certificate, but a Scire 'Fatias 

Executor recovers and ſues Execution per Elegit, 

and dies Inteſtate before the debt is levied, the Ad- 

miniſtratot de boni nom ſhall take advantage of this 

Execution, becauſe it is a thing veſted, but other- 

wiſe if Execution was not ſued at the time of the 

death of the Executor, Sid. 29. Harriſon and Bow- 

da, Ci; C. ,. 

If two Executors have Judgment, and ſever in 
their Prayer of Execution, and the one prays a Ca- 
dan, and the other à Feri Facias, the Capias ſhall 
be Awarded as beſt for the Teſtatot, Hob, p. 61. 

A. Ae. of B. ſues Scire Facias on 2210 | 
ment obtained by B. againſt C. C. appears, 78 
prays Execution, but doth not bring the Probate of 7 — 
the Will in Court, for which C. demurred generally, on, but does 
and Execution was adjudged to A. But if C. had de- bring theproy 
nurted ſpecially, and ſhewed this for cauſe, judgment 8 the 
ſhould have been for the Defendant, 1 Sid. 249. The 
want of profert in euria literas is but form, and 
the defendant” ſhall not have advantage of it on ſuch 
general demurrer; but if the judgment had been had 
by Executor or Adminiſtrator, its clear that in Scire 
Facjas upon this, it is not requiſite to ſay profert in 
(Wie literas &. becauſe it appears by the Judgment. 

A, as Executtof of B. (of his own wrong! is ſued . 
in {Nidh, of debt 150 cteditot of B. un. G 


» 
" 2 


ä — the debt and 

3 5 Þ bath Judgment therein, * ies | a dam- 
ges of the Goods of B. in the hands of 4. 170 a 

Fieri Faciat; and after the Adminiſtrator of g. bi 
an action of Trovet and Converſion agaiuſt 4. 
thoſe Goods, and it was adjudged that this Execu- 
tion againſt 4 was a good diſcharge for him 25 to 
thoſe Goods ſo taken in Execution, as againli any 
other Creditox.of B. hut not againſt, the lawful Ad- 
miniſtrator of B. and therefore 4. in that ARion of 
Trover, ſhall be chargeable, with damages to ſuch 
Adminiſtrator. to the value of thoſe Goods, Vent. 

3492 350. | | 


Asgainſt Executor or Adminiſtrator. 
Where the If Execution iſſue to the Sheriff to leny the debt oi 
lery Eaccutt. the Goods of the Teſtator, and if the Executor hal 
on on the fold them before, and had taken Moneys or other 
Goods of the Goods for the ſame, the Sheriff may not make Ex- 


Executor, but cution of his own proper Gogds,. but ought to te: 
return the turn this to the Court, 1 Rolls Abr. 932, 


ens Execution againſt an Adminiſtrator aſtex the dal 


of the Inteſtates of the Inteſtates Goods is good, 1 Lem 
144, 145. a 48 vs 1? : 
8 Execution muſt ſollow the nature of the Action 
muſt follow therefore debt againſt R. P. Executor of E. who ws 
the nature of Executrix of the will of R the defendant pleads he had 
the Action. fully Adminiſtred: the Goods of the Teſtatot E. upon 
which they were at iſſue, and found for. the.Plaintif, 
though here is not any iſſue joyned which anſwers ia 
the Action; for the Action is brought againſt the 
Defendant in quality of an Executor of an Executot, 
and the Verdict extends but to the Defendant as Exe: 
cutor of the ſaid E. and it is found by it, that the Le- 
fendant has fully Adminiſtred the Goods of his Te 
ſtatrix without any enquiry into the Admiiſiration 
of the Goods of the tuſt Teſtator R. yet * 
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Court ſhall give judgment as upon NMibil dicit, mn 
which caſe the Execution of the ju not 


fall upon the Goods of the laſt Teſtator, according 
to the Verdict, but ſhall follow the nature of the 
Action which was brought againſt the Defendant as 
Executor of an Executor, 1 Leon. 68. Barker '- and 


Pigott. | enn 
. Jewis yrogedte, the Plain- 
tif may have a Cap. ad ſat: as in caſe of a' Dewas 
ſtauit, and in ſome! caſes: of a falſe Plea: pleaded, 
ent. 126 and fo an Elegit againſt his Land. 
A. and B. acknowledge a Statute-ſtaple to tne, 
and A, dies firſt, I muſt charge the Lands of B. and 
of the heir of A. equally, and I have election to ſut 
Execution of the Goods of B. or againſt the Execu- 
tors or Hdminiſtrators of 4. But if a judgment be 
had againſt two jointly for debt or damages; he that 
dies firſt, his Executor and Adtniſtrator are diſchar- 
gel by the Law; and the Survivor only, and his 
_— — Adminiſtrator are _ to keene 
whole, Mod. Rep. 165. ſo upon a joint ob 
pation, 1 Inſt. 1 r, enn 
lt was doubtful at Common Law; whether the 
death of one in Execution was a ſatisfaction or not; 
therefore it is declared by Stat. 2 1 Fac. 4. that it is 


have Scire Facias to havt Execution de novo againſt 
tis Executots or Adminiſtrators, or Terretenants! 
ad ſo the Law is ſetled in this point. 
B. as Adminiſtrator of C. gets judgment in debt; 
and then his Letters of Adminiſtration as revoked, and 
Uter he takes the Defendant in Execution, upon no- 
de a Scire Facias was granted, and he was diſchat - 
ted, Nel. oe, I e 
Recorery againſt Executor of F. D. of debt and 


* mages, and à Heri Facias iſſued de bons Teſtat * 
e the a fi, & fi non, damn di boni. i; Execcutot 


tried, Sheriff did Executioii of t Goods of the 
Hu ; Taha 


net any ſatisſaction to the Plaintiff, and that he may 


Teſtatos before the return of the Writ and adjudged 
good, Moor 451. Portman and Wills, vide ſup, 
conti a. % ĩ ( 
Cap. 4d ſat. will not lie againſt Executors upon 
a Plene Adminiſtravit pleaded by them, 34 H. 6.45, 
Plaintiff: had judgment againſt the Inteſtate, and 
took out a Fieri Facias Teſte laſt day of Trin Term, 
de bons & catallu of the Inteſtate, before the Fxe- 
cution the Inteſtate dies, the Sheriff executes the Fier 
Facias upon the Goods in the hands of the Admin 
ſtrator and good, More Rep. Farrer and Brooks. 
- Debt againſt Executors, who pleaded riens ener 
Return of the mains, which was found againſt them, the Plain. 
Sheriff good, tiff ſued forth a Writ of Execution, upon which the 
a4 = ext 6. Sheriff returned nulla bona Teſtatoris within the 
OOTY County, the lame is a good return, for it may ſtand 
with the Verdict; for it may be they have Aſſetz in 
another County, and in 34 H. 6. 11, a gener 
return ſaid non habet aliqua bona Teſt ators is (uffick 
ent, 3 oo e TRAD 5 
Upon Plene Adminiſtravit pleaded; Aﬀets ar 
ound, and judgment for the 2 and upon 3 
Teſtatum, Execution was awarded to the Sheriff in 
another County; then where the Tryal was, - the 
Sheriff may return a Nibil, and is not eſtopped by 
Verdict and Judgment; otherwiſe it is of the She 
riff of the County where the Action was brought, 
for he ought to return a Devaſtavit, Noy. p. 69. 
Rob. caſe, and thereupon the Plaintiff ſhall have pio. 
ceis into another County. And ſome think that Sent 
Facias upon Teffatum (hall iſſue out into another 
County before the Devaſtavit returned by the She- 
riff of the County, here the Writ is brought, 2 Le 
67. Neeve's Caſe. 
Plaintiff recovered againſt the Defendant Executor, 
Elegiton a and upon'a Fiers Facias, a Devaſtavit returned; 
Devaſtavit re- and upon this he prayed an Elegit, and Babuit 4: 
turned. terris Executoris, Cro. Hill. 32 Elix. Mead v. Cht 
| ney⸗ a . | Moli- 


eee, ee 
Aublincun's Caſe, | 


M. as Adminiſtrator of P. Extends a Statute Sta- Lands delive. 
ple on the Land of Rigges, and before M. had accep- red to the Ex- 
ted of the Extent, he prayed that the Land might tendors. 
be delivered to the extendors, upon which Proceſs 
iſſues accordingly, and before the return of it, Tel. 
verton moved, that the Extendors could not have 
the Land, becauſe ſince the Extent Rigges dyed and 
his Heir within age, and the Kings Ward, ſo that the 
King was in Poſſeſſion; But the Court difallowed 
the Motion, and ſaid the Extendors mult ſue for Re- 
lief in the Court of Wards. | 

A. hath a Judgment againſt B. and C. joyntly 
in debt, B. dies, if A. after upon a Scire Facias ſue 
Execution by Elegit againſt C. the Survivor, and a 
moyety of his Land is only extended, he may ha ve 
Audita Querela, for A. ought to charge the Lands g Querels, 
of B. (by Scire Facias and Elegit againſt his Ter- | 
retenants) equally with the lands of C. for by the 
Fu ont Judgment it is a real charge upon the lands of 

he both, and the whole charge ſhall not lie upon the 
1 Survivors lands only, but the whole perſonal charge, 
de i Harvey's Cale lies againſt the Survivor s body 
uh, and goods, and againſt his Executor or Adminiſtra- 
tor by Scire Facias, and execution to be levied of 


TS. WT... 0s. Fn 


. S XN 7.0 


YE the goods of the deceas'd Survivor, and the joynt 
{ro Detendant that firſt dyed, his Executors and Admi- 
cher rators are diſcharged in Law. Raym. 27. 


A. by Recogniſance in Chancery is bound to B. 
nd C. joyntly, who get Judgment thereupon by 
care Facias, and they both ſue out an Elegit which 
5 not executed, but is entire on the Roll, and con- 
nved divers Terms, until B. one of the Recogni- 
dies. And it was reſolved that C. the 
vor might after without new Scire Facias ſue out 
fluries Elegit Suggeſting ſuch death of B. upon the 

| Hh 3 Roll 


wtor, 
med. 
it dt 


C 
Moli- 


1 
— 
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to the value of the debt and damages recovered, and 


be extended by Elegit, I Sid. 377- Roll 930, 93, 


The Law ot Executozs; 
Roll acl the Extent thereupon is good, for the 
Judgment on the Recogniſance ſurvives wholly « to 
C. and no Intereſt therein comes to the Executor 
or Adminiſtrator of B. that firſt dyed. Carter: Rex 
113. 193 

A Judgment againſt Huband and Wie, he bin 
Executrix, ary upon the Execution againſt them, it 
is returned that they have waſted the Teſiator's goods 


4 * 
— as aw 1 — 


a ſecond Judgment is thereupon againſt them de ni 

oprizs, tho the Wite after dies, the Husband is ne 
diſcharged, but Execution may be againſt his boy 
or his own goods, or a Moyety of his lands my 


2 H. 7. 15. 

Husband and Wife recover her Term, or thei 
joynt Term in an Action of Covenant againſt the La 
1or, or in an Action of Ejectment againſt a Strang 
after their being Ouſted, if the Husband die beſo 2 
Execution of the Judgment, the Wife Surviving bin A 
ſhall by Scire Facias, have Execution adjudged wil by 


QUO mh, wo rr mi, _ 


her, Roll 344 Se 

Husband and Wife ſhe being Executrix o ni! 
recover a debt due to V. the died before Execution th 
The Husband ſurviving her, tho' he is privy to bel Ju 
Judgment, ſhall not have any benefit of this Jui <7 
ment, unleſs he be his Wives Executor, and then 
28 ber Executor, who was Executrix of V. m 2 
Sue Scire Facias and have Execution adjudged 1 wh 
him Roll $89. die 

A. by Action of Detinue recovers Charters touagih Ex 
ing his inheritance, and dies; his Heir muſt firſt & Sta 
Scire Facias to have Execution of the Chartes anc 
and if ſuch Execution be adjudged to him, and i cor 
returned that the Charters cannot be had, then ! i 
Executor or Adminiſtrator of A. ſhall by Scireþ his 
cias have execution adjudged to him of the the 
damages but if the Charters upon the rſt | - Ms 


and Wvitiinitritons; 
on ate deliver d to the Heir bf A. Then the Execu- 


ſhall have execution adjudged'to them, only for the 
aſſeſt by reaſon of detaining the Charters, 
and for the Colts, and not for the value. of the Char- 
ters, Fitz. 32. 149, 
It Husband and fe m her right Nower io a 
ok il rare Impedit ſaed by them joyntly, he dies before 
and Execution, ſhe after Srire Facias have a Writ 
mW to the Biſhop, and not her Husband's Executor or 
nt i Adminiſtrator, Roll 889. 
000 The Preſident and College of Philicians in Low 
ma Wl don, recover a debt in their politick Capacity, and 
931, the Preſident dies, his Executor or Adminittrator ſhall 
not ſue a Scire Fairies to have Execution, but his 
ther Succeſſor ſhall, Paſt. 5 Jar. 1. Atkins N 
eld Gar dner. 

A. as Executor or Adminiſtrator of B. recovers 
a debt due to B. and A dies before Execution, the 
Adminiſtrator of the Goods of B. not Adminiſtred 
by A. may now by Statute of 30 Car. 2. cap. 6. ſue 
Scire Facin⸗ and have Execution, which ſuch Admi- 
niſtrator not have done at Common Law, for 
that his title of Adminiſtration was above ſuch 
Judgrnene to which he was no way Ptivy, Rol $90. 
Cro, Car. 227. 208, 


a Capias is there awarded retornable in Baneo, 
which is returned non eff in ventus, il after the Conuſee 
die, his Executot or Adminiſtrator ſhall have no new 
Execution iti the Cominon Pleas, but muſt have the 
Statute Merchant certified Je novo into Chancery, 
and there have a new Writ retotriable in Banco ac- 
cording to his Caſe, Dy. 180. Roll 2. 467. 

A. being Conuſee of a Statute Staple dies after 
hisExtent and ſeiſure of the Conuſtes Lands into 
the King's hands, and before the Liberate ſued there- 


Hh 4 


tor or Adminaſtrator of 4. upon their Scire Facias 


A Statute Metchant is certified into Chancery, and 


upon, 5 ſuch death the ſuit and Extent Ron, 


The Law ok Executozs, 
and the Executor or Adminiſtrator of A. muſt fue | 
| (beginning de yows). 2 Roll 467, 
A. as Adminiſtrator of B. obtains a Judgment cut 
for a debt due to B. if ſuch Adminiſtration be repeal. 
ed beſore A. hath Execution Executed, he cannot . Ex 
ter ſue Execution thereupon, Mod. Rep. 63. | 
A. fecovers in an Aſſize of Nuſans, (to his Fee is t. 
Simple) and dies, Scire Facias ſhall be ſued by hs obt 
Heirs, to have Execution to remove the Nuſans, and . F. 
by his Executor or Adminiſtrator for the damages r. Fec 
cover d, Dyer 26. 5 Fd 
I recover datnages againſt; B. in a Writ of Red, 19 
ſeiſin, the Record whereof is certified into the King; 1 
Bench, I cannot have Scire Facias thence to have Ex- ¶ min 
ecution, if B. dies, againſt his Heir or Teretenants, B. 
until J have figſt bed, Scire Facias againſt the Exec to |: 
tors or Adminiſtrators, and it is returned upon Ex Wh it 4 
ecution againſt them that they have no Aſſets, for the Ser 
land of B. is not chargeable but for default of his i ll 
Chattels, 11 H. 4.31, ' I (he 
No Execution ſhall be againſt an Executor c WW the 1 
Adminiſtrator of N. of the Cattle of N. Impounded þ 
for rent, unleſs the Plaintiff in the Judgment fuſt (a G0 
tisſy the rent due, Bro. Pledg.'31. of 7 
I have a Judgment againſi A. as Executor of 8 W525: 
A. dies inteſtate, I cannot have Execution by Sci: ll 4 
Faciat, againſt the Adminiſtrator of A. but it mut {Wal 
be againſt the Adminiſtrator of the Goods of B. nat 
Adminiſtred by A. Cro. Car. 167. 
No Execution can be upon a Judgment again 
the Executor or Adminiſtrator of N. for a debt due 
by N. (except after ne unque Executor or a fall 
plea of a Releaſe to himſelf be pleaded, or a Devi 
ſtavit be returned) but by Fieri Facias of the goods d 
N. But for the damages 1ecover'd, the Execution 
ſhall be againſt the Executor or Adminiſtrator d 
the Goods of the deceas'd, if they have ſo much, and 
it not, then of cheir own goods, 2 Bulſt. 63. 58. 4 


A Judgment is againſt one and he dies within t| 
year 4 after, no Execution can be againſt his Jha 
cor, Adminiſtrator, or Terrtenant, but after Scire 
Facias againſt them and Judgment thereupon to have 
Execution, Roll. 89. N ; 
Where the Heir Executor or Adminiſtrator of N. 
js to have Execution upon a Recovery or Judgment 
obtained by N. in his life time, they muſt ſue Scire 
Facias, and two Nibili muſt be returned, or a Scire 
Feci, and thereupon Judgment is to be, that his 
heir Executor or Adminiſtrator ſhall have Execution, 
19 E. 4. 5. Rolls 899. e 
J have a Judgment againſt 4. Executor or Ad- 


B. is returned nulla bona, I may have a ſpecial Writ 
to levy the condemnation money of the Goods of B. 
if A. hath ſo much, and if he hath not then the 
Sheriff to inquire by Jury what Goods of B. A. hath 
his Wl waſted, and to give notice to 4. to ſhew cauſe why, 
could not have Execution of his own Goods to 
che value found to be fo waſted. : 
ded A Judgment is againſt 'N, for his proper debt, the 
| (as s which he hath as Executor or Adminiſtrator 
of J. S. are not liable to Execution thereupon, Plow. 
( 8 1 525- 
dent A. and B. jointly recovers land and damages in a 
mult real Action, A. dies before Execution, his Executor 
net Wor Adminiſtrator ſhall have Execution by Scire Facias 
for a moiety of the damages, and B. upon a Fieri 
ain: Wi *«cias againſt 4. Executor of B. the Sheriff levies 
t due ¶ ce condemnation of the Goods of B. and after upon 
falle a following Execution, returns a Devaſtavit, and a 
ys Ccire Fac ias iſſues againſt A. to have execution of his 
xs of proper Goods, A. may appear and diſcharge himſelf 
ution dy pleading that the Sheriff levied the whole Money 
or eon tbe firſt Fieri Facias, Roll. oz. 
„ and WF Execution of a Judgment obtained by J. S. or 
$anſt him who dies (though within the year "_ 


miniſtrator of B. and a Fieri Facias of the Goods of 


* 


a74 . E 
* 
he Jalgnent tall 


and a Teſtatum Fieri Facias into Montgom 2 
to levy the debt of the Teſtator's Goods in the 1b 


A Judgment is for 4. againſt B. as Executot i 


=* 


Draper againſt Blaney in B. R. 
Upon a Judgment againſt an Executor, a Fin 
Facias de boni Teſtatoris iſſued into London, whit 
the Action was hid, which was returned nulla bun 


28S e888 


cutor*s hands, and the Sheriff returned that the King 

Wric runs not into Wales, of which Montgomery Bll C 
ſhire is parcel : The Court reſolved that this laſt w an 
turn was ill, for an Execution out of the King's Com B. 


at Weſtminſter lies into Wales by the Statute of 3 In 


35 H. 8. 26. though no Original Writ out of tht 
High Court of Chancery runs thither. Reſolved ah 
that no Action of debt lies in the Court of pita 
Seſſions in Wales, upon a Judgment in the King: 
Court at Weſtminſter, but ſuch Action lies in thol 
3 at Weſtminſter on a Judgment in Wales fot 


C. if B. die inteſtates, 4. upon Scire Facias (iti 
may have execution againſt the Adminiſtrator of tit 
Goods of C. not adminiſtred by B. for here ſuch A 


miniſtrator comes under the judgment, and this Wy 28 
by = Common Law, Roll. 890. ſee Cro. Car. 21] a 
20 Ll | | 

An Adminiſtrator during the Minority of an Ex up 
cutor, recovers a debt dus to the Teſtator and d ob 
by the Common Law the Executor at his Age fl 2 


17 years (hall ſue a Scire Facies to have Executoin d 
this Judgment if it be not ſatisfied, becauſe in | 
the Executor is privy to the Judgment ſo obtun 


8 
in the Teſtatator's right, Cro. Car. 227, 208. 


* L 


ud in any perſonal Action and dies, though 
i Neri 82s © bp Heir, yet his Executor or 
Adminiſtrator muſt ſue a Scire Facias to have executi- 
on of the debt and damages recovered by W. Rull 


889. 

The Plaintiff in a Writ of Waſt being Tenant in 
Fee or Tail, obtains judgment and dies, his Execu- 
tor or Adminiſtrator ſhall have a Scire Facias to have 
execution of the damages, and his Heir ſhall have 
Scire Facias to have execution of the place waſted, 


ibid. | 

A. as Executor of B. ſues a Writ of extent out of 
Chancery, on a Statute-ftaple acknowledged to B. 
and after A. dies, and Adminiſtration of the Goods of 
;. not adminiſtred by A. is committed to N. and after an 
Inquiſition is taken upon that Writ ſued by A. which 
is returned executed, and N. ſues out a Liberate, up- 
on which the Land extended is delivered to N. all 
theſe proceedings are void, for the Writ of Extent 
was abated in fact by the Executor's death before 
tho the iſition taken, and the Adminiſtrator claims 
above the Title of the Executor, and the Conufor 
may enter, and if he be ouſted, may recover the 


AS 


— 


Audita querela; this was adjudged upon folemn 
Argument on a ſpecial Verdict, Roll. 304, 305. 
The Executor or Adminiſtrator of the Conuſee of 

a Statute-ſtaple ſhewing the Statute, and the Probate 
of the Writ, or the Letters of Adminiftration, ma 
have * without ſuing a Scire Facias (not 
upon a Judgment or Recogni at Common Law, 
_ by or acknowledged to the deceaſed ) 
2 Roll 475. | 

A. B. and C. ſue as Joint-Executors, A. and E. 
we ſummon d and ſevered, C. recovers and dies A. 
and B. ſhall have execution by Scire Facias, and not 
the Executor of C. Bro. Exec. 148, 


IF. Tenant in Fee recovers arrearages of Rent by . 


Land by Action of Eje&ment, and need not ſue any 


«at 
LC; 
* 1 
* 
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* 


boni Teſt atorg,, a ſpecial execution may be to len 


that the Executor Devaſtavit ſuch Goods, then he 


ing Plene Adminiſtravit, if a Devaſtavit be ut 


The Law of Execuitors, 

A. and B. obtain a Judgment as Executors, 4 
prays Execution by Capias , and B. prays 2 Heri Fa 
cias, the Court ſhall Award a Capias as beſt for te 


Teſtator, 7 H. 6. 6. 


Il che Anceſlor recovers in an Action of Detiny 
of Deeds incloſed in a Box, his Executor or Adaj 
ſtrator ſhall have a Scire Facias, and execution ng 
only of the damages and coſts, but allo of the deeds 
and 7 heir, adjudged clearly by the Coun, 
19 E. 4.66, 3 pong 

| Aber nulla bona returned upon a Fieri Facias i 


the debt and damages of the Teſtator's Goods, a0 
in default thereof, if it ſhall appoint to the Sher 


ſhall levy of the Executors own Goods to the valu 
waſted, 9 H. 6. 9. 

«th Co ad ſatisfaciend” lies not againſt an Exe 
eutor after a Judgment againſt him upon his plead- 


returned againſt him, 34 H. 6. 45. 
A Fieri Facias de bonis Teſtatoris iſſues upon 1 
Judgment againſt Husband and Wife, ſhe being Exe 
cutr of J. S. the Sheriff returns that the Husband 
hath waſted the Goods of J. S. to the value of the 
Plaintiff's Debt and Damages, Judgment and Exc 
cution (ball be againſt the Husband only de bonis pre 
prize, upon which his Body or Goods, or a moieij 
of his Lands is liable at the Plaintiff's Election, 
18 H. 6, 4. | 
The Goods, Chattles, or Leaſes for years that the 
King's debtor hath as Executor or Adminiſtrator, d 
as a Truſtee, are not liable to any Execution ſued + 
ainſt him for his proper debt due to the King, C. 
171. 
Upon a Fieri Facias againſt the Husband for h 
proper debt, the Sheriff may take a Term he hath in 
his Wife's own right in Execution, but not a * 


ſhe hath as Executrix or Adminiſtratrix, C. L. 351. 

Judgment e gc an Executor ( who plead- 
ed fully Adminiſtred, and a Verdict was found a- 
gainſt him ). to recover the debt of the Goods of the 


| Teſtator and as i» he dammges 2 genardl t 
and a Capias ad ſatisfaciend iſſued preſently for the 
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5 

: damages againſt the Executor, 11 H. 4. 5. 21 H. 
6. 40, 41. ds 8 3 | 

5 in debe againſt an Executor for 40 J. he pleaded 

„fly Adminiſtred, and Aﬀets found to 20 J. only, 
and the Plaintiff had Judgment for the 40 J. debt 

nnd the damages, and a Fiers Facias de boni: Tefta- 

ei, for the 201. Aſſets only, and the damages of 

de Teſtator's Goods, if the Executor had ſo much, 

il! WY if not, to levy the damages of his proper Goods, 

he 2 E. 4. 4 | | 

E | | 
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By Executors 
to reverſe an 


Outlawry and was outlawed in Felony, and if it be reverſed, be 
have reſtiruti- ſhall have reſtitution of the Goods of the Teſtator 


By Executors to reverſe an Outlawry, and bow Ex 
ecution ſhall be Error by. Executors in Quare Im. 
pedit. Adwiniffretion\ brings Error F be fl 

pur in bail, How Executors.are made partie i 

be Record. Where a Writiof Error lies mt 1 
turnable into the Exchequer "Chamber. Error 1 
reverſe. a: Judgment. Scire Facias ad audient 

errores. Error of variance betwen th 

Declaration and Verdict. Record not remond 
becauſe of a miſtake, and ſo no Error, 16 al 
17 Car. 2. 8. extends not to Execiitors, 


Xecutor or Adminiſtrator may have a Writ dl 
Error upon the Stat. 27 Elix. 6 Rep. 80. and 
ſo on other Statutes, and yet the Statute ſpeaks on 
ly of the party, and not of his Executor or Admins 
ſtrator. 85 | 
If the party grieved be dead, yet his Heirs or Exe 
cutors according to the Caſe, ſhall have a Writ dl 
Error upon a Bill of Exception on Statute V. 2. 31, 
2 Inſt. 427. | . ak, 
'ritzof Error may be brought by Executor to 
reverſe an Outlawry and good, tho' the Teſtata 


and tho the party attainted cannot make Executor, 
yet the Executors pretend that their Teſtator ws 
not-lawfully outlawed; and ſo by this Stat. they do 
intend to take away that diſability, 1 Leon 325 
Marſh. But one outlawed for Felony or Treaſon, mf 
make an Executor, or have an Adminiſtrator 7 


WC... Lee e „ 

Jer to reverſe that ner 1 

111, alter, of one Convict for Treaſon or Felony, | 
z. 225. 273. F 

e ee brought a Writ of Error to 

erſe a Judgment in Scand. Mag. and it lies well, 

ro. Eliz., 294+ Seng Cale, t 

A Writ of Error was granted after Execution by 

Mi of Exror WW, by one 2s Executor.in, a Error 

A Writ of Errox brc V one as Executor in a Error by Exe. 

{gre Impedit, tho" he hath no damage the Teſta: cutor in Q. 

o having preſented, and the Incumbent, was in the pes 

hurch, and all the loſs is to the Incumbent, Cr. l 

Wiz. 324. Pipe, Cc. againlt the Queen, . 

Sir H. Mildmay as Adminiſtrator of Sir Tho. N. Adminiſtrator | 

bring Error of judgment againſt him in debt on a brings Error 

Bond, Plene Adminiſtravit was pleaded; the l 

ion was, whether it ſhould be allowed without 

ail upon the Statute of 3 Fac. 8. becauſe the words 

of the Statute are general in every Action, and Per 

vr, it is out of the intention of the Statute, it be- 

ng againſt reaſon he ſhould be put to bail, and 

ake that his proper debt, where he only brings the 

uit as Adminiſtrator, and a Swperſedeas was award- 

d without putting in bail, Cr. Car. 59. Sir H. 

Mildmay's Caſe, 3 

But tho Executor upon a Writ of Error brought 

al not find bail to 9 the principal debt with- 

1 the Statute of 3 Jac. yet by the Statute 13 Car, 2 

ſhall find bail to anſwer double Coſts if it be found, 

init him, Sid. 183, in Chetwin, and Venner s 
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Executor or Adminiſtrator againſt whom judg- But if the 
it is given de bonis propriis, as ſuppoſe for a faux judgment be 
ea Devaſtavit, and if mw bring a Writ of Error, ® yr e 
bey ought. to find ſpecial bail within the Statute, 0 — pope 
if 3 Jac. 8. becauſe ſuch ſuit. by their on act is be- f 
e a (uit againſt themſelves, Sid. 368. Fitz willi- 
mr againſt Moor. 3 1 
t 


for Error, that one of the Ex 
nts in the Action was dend When 
= 7 « gn gin cem both, Roll, 768 


Kat! 3 A 1 "48 "WY n 
b th, 3 3 
. { SI, 15354 * N 
Ares le a) ral Ber Bas Gm 
+ rapmny nd, Judginent was affirmed, and B. after dies; ba 
2 after A. ſued a Seite Facias out of the Count of Ki 
Chamber. Bench againſt; the! Adminiſitator of B. and had] 
ment thereupon,” and it was xelolvedeby the Com 
that no Writ of Enor lies fot-the Adminiſtratot xx 
9 the Exchequer Chamber, to rcverſe thi 
udgment, ſor it is not within" the, Statute tha 
ane "Caſes only, In 
I 697 Af 26 $a 2460-1 3 4 fy WW be: A 
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X. recovered hon gd and colin 
get, L. brought 'a Writ: Error, Pa whid 
e e Faria: nga the Execute 
of K. to heat the Ertors, and an Alia, and wok 
bil; being returned, L. aſſigned for rg hat 
damages ſhould have been recoveted, becaulc y 
Jury had not found that the Hausband of K. 4 
Writ of Eczor leiſed of any Eſtate of inheritance, and the Coats 
abates not b ſol ved that the Writ of Error Was not abated by 
the death of death of R. the Defendant therein, and that by lu 
the Defendant. gecurng)f-tewo Nihil: upon the two Scire Fa 
| her Executois are well made parties to the Wii! 
»Errorj\for it is equal to the return of Scire Fei i 
on one Scire Flierals Tui, ade 3» erg 
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Musgrave's Caſe in Banco Regis. 


to Weſtmerland againſt Wharton Adminiſtrator of B. 
who appeared and pleaded he had fully Adminiſtred;: 
and the Jury found he had Aſſets; Nl verton moved. 
in arreſt of Judgment becaule the Seire Facies ſhould 
have been into Cumberland, being the County 
where the Action was laid, and not into any 
other County: But the Plaintiff had Judgment to 
have Execution againſt Wharton of the Intellate's 
Goods, for the Court ſaid they could not judicially 
take notice that this Scire Facias is grounded upon 
the Record of the Judgment in Cumberland, in te- 
gud the Record of the Scire Facies is a diſtinct Re- 
cord, not annext to the Recoid of the Judgment; 
and Vbarton ſhould have pleaded this Variance of the 
Counties in abatement of the Scire Facias, which is 
admitted by him to be well ſued by his pleading to 
iſſue, And the Court adviſed Wharton to bring 
his Writ of Error; for ſince this Judgment againſt 
him 1 the Scire Facias, both the Judgments 
make but one Record, whereof the Judges in the 
Exchequer Chamber muſt take notice, and ſo they 
may reverſe this laſt Judgment, NIV. 218, 219; 


more for which the Action lay not, and a Verdict 
6 for the Plaintiff for the whole and entire damages 
aſſeſt; if the Plaintiff releaſe the 10. and all the dam- 
ages, and take judgment only for the refidue the 
t is not erroneous, Rolls 784. 
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Judgment is againſt E xecutprs to recovet 2 debt 
ee of the ere Goods; and after a 
k jade 


l 


M. brought an Action of debt which was laid in gens Fates in 
Cumberland and had udgment, B.. the Defendanitiwhat County 
died inteſtate and the Plaintiff ſued a Scjre Facias in- to be brought. 


A. ſued B. Executor of C. in an action of debt 1001. Releaſe part 


vis, 901; on the Teſtator's Bond, and for 107, apr the ts 


482 


cee enn, 
judgment againft them is upon a Sent Facia to be 
levied of their own Goods, they bring a Writ og 


Error to reverſe both Judgments, if the firſt Judg. 


ment be good, and the latter only etroneous, the 


nter only (hall be reverſt, and the firſt remain in 


 - | force, Rolls 776. | 


had Judginent-againſt B. in debt, B. ſues a 


Writ of Error againſt A. and after A. dies pending 


| that Writ, and à Scire Facias ad audiendum errum 


iſſued againſt the Executors of A. Vent. 34. 
A. ſues a Scire Fucias upon a Judgment againſt 
B. decraſed, againſt C. Eurcutor of B, G. demands 
Oyer of the Record of the Judgment!” by which i 
appears; that between the Tryal by Ni prius and 
the day in Bank, B. the Defendant died, and C. 
pleaded that B. made C. his Executor, and that B 
owed to C. a debt by Bond, and C. retains to the 
value to ſatisfie himſelf, and hath not Aſſets ultra. 
The Plaintiff demurred, and had judgment to hare 
Execution againſt C. of the Goods of B. for the 
Stat. 17 Car. 2. 8. hath ſupplied that death of B. 
aſter Verdict, and beſote Judgment againſt him, and 
hath made that Judgment good againſt B. which 
muit be paid by C. before that debt due to C. by 
Bond, Raym. 110. 

A. recovers in an Action of Kjectment and dies 
before Execution, his Executor ſues a Scire Facias 
Defendant cannot plead that A, died after the Ver 


dict, and before the Judgment, or the like errone- 
© - ous matter, but is put to his Writ of Enor, for the 
Judgment is not void, but only voidable, Hob. 266. 


An Executor was ſued on his own promiſe for 
good conſideration to pay 50. which the Teſtatot 
owed to the Plaintiff ; on non aſſumpſit the Verdid 
found that the Defendant promiſed to pay 30k 

arcel, but not the whole 50 J. and the Plaintif 
had Judgment, but it was reverſt npon a 3. 


© 7 


Badr upon this variance between the Declaration 
„nnd the Verdict, becauſe the Jury ſhould have found 
„e Defendant, in regard he did not promiſe to pay 
che 501. as the Plaintiff had declared, 1 Rolls 802. 
2 Roll 719. 

1 4. hath Judgment agzinſt B. as Executor of C. 
o WW 5. fucs a Writ of Error to remove the Record be- 
4 Wh eween A. and C. miſtaking; the  Teftator's name for 
we — whereby that Writ: abated. No 
ſt — mou d coram vobir reſidet lies, be- 
& in Law was never removed by rea- 
It ——— 9 H. 6. 4. 
nd The Stat. of 16 and 17 er. a. g. re wed That 
aer Verdict in Writs of Dower or Ej ; and 
3, WW judgment thereupon, Execution (hall not be fiay'd 
the by any Writ of Error, unleſs Bond be given as that 
ru, Sutute requires ; but that Statute extends not to any 
. Executor or Adminiſtrator that brings ſuch. W * 
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e CHAP. NI. : 
ab an 5 „ 4 24 Te 
Bk An Prohibition, ters 
Wt 5p 2. We 7.400 4; on 
ere it lies. —— robe Spi ritual. — Co 
' 111:the payment of EG No Probibition becas(s dio 
be Executor ſued in the Spiritus Cburt for tn Wl h 
vu ble Damagen Probibution if they tale 50 ſeu Wl pay 
rity to . — Prohibition lies if the e 2 
wi te admit circumſtantial ' proofs of , 
27 > ap gies 10 10 de prop 8 
W's r POP 49 +, 24 
Tx » #: 90 ral 
Where lies or ” Probibition hits ou of the King's To. 
* Courts, though they have no 2 Co. 
dhe Cauſe to prohibit the Spiritual Court from gm 90 
ing or making an Adminiſtration 7: apa Ants 1 
of Parliament, 1 Sid. 293. 4. 9 ſica 
No Prohibition lies where the Executor ſued ini xr 
the Spiritual Court for a Legacy pleads the ” 
tee's Releaſe, and that Court tries the ee o ta lt 
Releaſe, becauſe it hath! juriſdiction.) of mw 1 
which is the original cauſe, 2 Roll 307. te 
A Prohibition lies where the — . —. Con 
compell an Executor to pay a Legacy before he a Frol 
pay tie Teſtator's debts, Afooy 508. 80 it —— E 
a ſuit in that Court, for a Legacy to be appointfiſ® | 
to be paid out of the profits of the Teſto! | 2 hi 
of —— tiene, Ben. 274. wit 
Prohibition Prohibition lies where an Executor in the Ep | i 
where ir ies Count,.on his Bond zaken there to pay a"Leg20) 18 
al Court con- that Court refuſeth his plea of (payment according | i 
_ cerning pa y- the. Condition, Div. 3 9. 4s 


ment of . Son Prohibition dhe be granted to the in 
gacies. Court,” where the Executor is ſued ther# by 4 Ul 


dann [Idminilatos.” 


Orphan for a Legacy, Money or Goods, or b 


in account againſt the cuſtom of London, or other 

f ReOEEES 0D 0 + 
ar: if 4: abide, that out of the profits of his 
Term, his E xecutors ſhall pay to every of his Daugh- 
ters 20 J. at their fall ages reſpective, no Prohibiti- 


payable out of the Teſtatoris Inheritance Lands, 
2 Rolls 285. M iN 8 AN 1 171 n 
Executor of an Executor was ſued for al, 

and he pleads riens enter les mains, the Plea Was re- 
fuſed in the Spiritual Court, and a Prohibition Was 


granted, Noy 777. 


* 


not allow, a Prohibition was granted, Het. 837. 


hall If they give Sentence for a Legacy inthe Eccleſit- | 
dal Court, a Prohibition lies, unleſs they take ſe· 


curity to retund, 2 Vent. 358. OSA | | 
Where it is a doubt whether ſuch a certain diſpo- 
tion of à perſonal Eſtate,” amount to a laſt Will or 
not, and the Eccleſiaſtical Law differ therein from 
the Common Law, by North: Chief Juſtice, tlie 
Common Law ſhall adjudge it, and ſhall grant a 
Prohibition, Mad. Rep. ei 122970 116 241003 
Executor being ſued in the Spixitual Court for 
1 Legacy, pleads there, that it was given to the 
Phintiff, upon Condition that ſhe ſhould not miarry 
Without his aſſent, which ſhe hath done, tho that 
Court refuſe this plea, taking it to be a void con- 
dition, yet na Prohibition lies, ſor the mattet be- 


An Executor moved for a Prohibition, 


9865 for Tythes not (et out. Judge Keeling 9 
„ 


Plene Adminiſtravit was pleaded in the Spixitual . 
Court, and proved by one Witneſs, which they would 


bugs to chat Court's; Juriſdicton, 2 Rolls 99 9. 
becauſe 
be was ſued in the Spiritual Court ſor double Dum- 


4³5 


on lies where the Executor is ſued in the Spiritual No Prohibiti- 
Court to find ſureties to pay thoſe Legacies accbr- on lies where 
dingly, becauſe they are payable out of a Chattel Legacies are 


which is Teſtamentaty; aliter, if they had been oy vo * of 


7 56<44S + 


Cbe Lam et Cremes; 


it reaſonable, becauſe it expoſeth the Executor tv aj 

commit a Devaſtavit, but the other Judges of he wt 
King's-Bench denied to grant a Prohibition, Rom, "y 

95. 8 . 4 00 b S 14. giv 
N . | 7 

A Riobardſons Caſe. ; SET 7 Re 

314 F TY 25 — 54 * 10 a . {1 
Ile being ſued as Executor in the Spiritual Com WM bat 

Plene Admi- ſor a Legacy, pleaded there, That he had fully A. dei 
niſtravit pro- miniſtred, and produced a fingle Witneſs to pr ties 
N. yy his Plea (who was refuſed ) he ſuggeſting this mu. #1; 
prove bis plea, 6i Prayed a Prohibidion, and it was granted, Yew, BY . 
. 291. 5 N {#14 9 + .2hevtr 74 ye Co 
I £196» arli All 

— {AL | . anc 

Noell againſt Robinfon, + \ Pre 

| 30 


The Complainant's Father ſeiſed in Fee of a Fo- 
reign Plantation, which tho' it be an Inheritance, 
yet is but as a Chattel to pay debts, deviſed it to the 
Complainant, and made the Defendant his Executor 
and died; the Defendant leaſed it for years rendring 
Rent in truſt for the Plaintiff, whoſe ſuit was to have 
the Rent received by the Executor, who by his an- 
{wer conſeſt the Leaſe and Truſt, but that he had 
paid and ſecured more debts of the Teſtator, than be 
had of Aſſets, and hoped he might reinburſe hin- 
ſellf by retaining the Rent he had received. But the 
Court decreed” for the Complainant ; becauſe the 
Executor after he had aſſented to this deviſe to the 
Plaintiff, by making ſuch leafe in truſt, ſhall never 
bring the Legacy bacle; but if he had been ſud 
and had paid it by Decree of this Court to the Pla 
tiff, then the Plaintiff muſt have efunded to the 
Executor, and yet if 2 Legacy be paid, and t 
Executor have not Aſſets beſides, he ſhall be com 
pell'd to refund againſt Creditors and other mou 


FS. SESSEEOrF> A. 


all Aide are but to have their "pes proportion 
where Aſlets fall ſhort, 2: Veur. 358. n 
Note, the Lord Chancellor ſaid, that if Sentence be 
given in the Eccleſiaſtical Court fox a Legacy in the 
Eccleſiaſtical Court, (and they take no ſecurity to 
4 Refund if cauſe require,) a Prohibition lies, ibid. 
Upon a motion for 2 Prohibition to ſtay the Pro- 
wt bate of a Will of Land and Gogds3/:the Court or- 
. dered a Prohibition quo ud the Land, unleſs the par- 
Ie ties would conſent c ig rene rie Fan 
M- 
nt 


Hordres 214-7 

An Executor ſued for a Legacy in the 8 vigitudl 
. WH Court, and pleads the Plaintiff's Releaſe, which is diſ- 
ls allowed there; becauſe the Witneſſes are dead., 
and that Court refuſed to allow circumſtantial 
Proofs of the Nana, a Prohibition les, 2 Rolls 
02, 
” The Erecutber proof of the Will by one Wit 
nels, is diſallowed in the Ecelehiaftical Court, 2 
Prohibition lies, not for that Court having Jutiſ- 
dition of the matter, hath it allo. as to the 
manner of proof and \proceedings, 2 Rolls 300 

A. by his will gives 20 / Legacy to R. and after 
A. revokes the Will and dies tate, and. Admini- 
fration of the goods of A. is committed to N. B. 


ſuch revocation, and offers to prove i by one witneſs, * 
which is refuſed, therefore a Prohibition was granted 
upon debate, dor this Plea is in effect that A. made 
no Will, but B. demurr'd'to the Declaxation i in the 
attachment on the Prohibition, wid. ibid. 

A Prohibition lies whete the Husband of the Ad- 


o J. S. to V and after the Wife dies, and V is 
after ſued in the r a latter Admi- 
niltrator of I. S. 2 Noll goa. And a Prohibition 
les if the Husband be there ſued for a 3 
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mitittratrix or E xecuttix of J. S. ſells the Goods 


Probibition if 
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ſues N. in the Spiritual Court forthe 20.1, N. pleads 


Spohation. 
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gacy againſt A. ſu 
tn A. 1 B. the. Legacy, And 
that Will is proved but by one Wirnes, ſo ihm 
the Legacy cannot be recover d there, no Prohibition 
lies for 2 Spiritual ] refuling to admit 
ſuch proof of that Will, for by the Common Lay 
it is no Will if there 2 and the 
Eccleſiaſtical Court is properly to Judge touching 
2, Roll 300 

A. Libels in the Spiritnal Court againſt B.Aminid- 
ſuator of N. for his Childs part. B. pleads that N. 
Father of A. made a Will Nuncupative, and by it 
deviſed a Term to B. and made no Executa 
whereby B. took Letters of Adminiſtration, no 
Prohibition ſhall go becauſe that Court refuſeth 


this Plea not being proved by two rege 


cauſe at Common Law it is no Will, altho the 
Spiritual Court will the Adminiſtrator to 


T. ſuch Will, but then it muſt be proved & 
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theis Law requires, which is by two Witneſſes at 


. Adminiſtrator of B. Libels againſt N. i 
Fog Spiri itual Court, Temerarious Adminiſtration 
— ES anian d in an Inventory 


| annex to the Libel. 


- aftical cannot try the property of Goods; Anc 
the Adminiſtrator may have an Action of 
Common 
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to bis 'Extcutors. Information in the nature 

'* account againſt Executors. © The King's Collettn 
in arrear aliens the Goods and dien. Bond of 
figned to the King, Executors compellable to a 


8 count to the King. "The King may be Extcutit 


De King's precedence in pojmen F Dae Oo 


"Quo minus. 
He King may 172 any debt due to kim b 
F. . of the Goods and Chattels of 
J. $8: in the hands of his Executor or lane 
* IT Rep. 90. 


An Information was exhibited for the Ki 


priſage of Wine, imported by way — 
5 Aae 5 


againſt a Widow who pleaded that ſbe 


weis Executrix of G. H. Citizen and Freeman of 


Tendon, who imported the Wines in his lie- time 
and that by the Charter of 1 Ed. 3. Citizens d 
London were diſcharged of Priſage, and that ſhe hs 
Executrix, after his death, unladed the Wines ard 
. uſed them; and it was adjudged againſt the King, for 
that the Wines in the hands of the Wiſe and Ext 
cutrix of ſuch Citizen and Freeman are bong cjviun, 
_ and ſo are freed 1 of Prilage by that 
Charter, Bridgm. 2 

The Executor 1 Adeiinifiratot” of the King 


Quo Minus. Debtor hath priviledge to ſue by a Quo minus in tie 


Exchequer, as the Debtor himſelf had; but mul 
declare that he is the King's Debtor for übe 
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the deceaſed, Quo minus he is able 10 ſatisfie the 
King the Debts due to the King from the de- 


his Partners negligence or . waſting the Tefiator's 
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The King having Title to preſent to a void Church, Title to pre- 
dies, his Secceſſor by tive ſhall preſent; and ſent — 
not his Executor, 2 Rollt 2 17. and his Succeſſor — g'sSuc- 
ſhall have the Tredſare ld other "Chattles of the de the Kiags 
Crown, Co. 11. 92. ei nee, TO 

The King leaſed to N. for years, N. leaketh part 
to C. for the whole Term, X. his Executrix mar- 
ries P. P. ſurrenders the leaſe to the King, and af- 
ter the King reciting that P. had ſurrendred the 
whole Eſtate which came to his Wiſe as Executrix 
of N. made a new Leaſe to P. this laſt Leaſe is void, 
becauſe of ſuch falſe recital ſuggeſted by P. in deceipt 
of the King, for C. had an Eſtate in part of the 
Land, and fo the whole was not ſurrendred, 2 Rolli 
189. A 

The King by Prerogative may have an Informa- Information in 
tion in the nature of an Action of account againſt nature of ac- 
the Executor of V. where W. died chargable to the count againſt 
King as his Gardian in Socage, Bailiff or Recoverer; Ercutots. 
or V. had taken Gcods or Moneys of the King's 
3s his Fees which were not fo, though in this lat 
Caſe, the Law only makes the privity, 2 Rolls 162. 
and the Heir and Executor of the Conſtable of Bor- 
deaux were forced to account with the King; and 
ſuch Information may be general, that the Teſtator 
or Inteſtate at his death was accountable to the King, 

Co. 11. 90. b. not ſaying for what cauſe. ; 

e the King's Collector being in arrear of his King's colle&- 
Collection, aliens his Goods and dies, Procefs (hall or arrear aliens 
go out of the Exchequer againſt the Poſſeſſors of nie 890ds and 
thoſe Goods, by gift or ſale to ſatistie the King's 
debt to the value of ſuch Goods, Trin. 8 Fac. per 
Curiam, Dyer 160. 14. 44 01058 
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Adminiſtrator during the Executor's mino 

- = no intereſt in the Teſtator's Eſtate, God}, 
140. 
Aa ob ate pay 31 fps nepal 
vy Seal, takes Moneys or of the Crown to 
his own uſe, pretending they are his lawful Fees and 
are not fo, and he dies, his Executor or Admini- 
ſtrator are compellable to account to the King for the 


value, Co. 11. 90. 
The King ſeiſeth the Teſtator's Goods worth 200 


in the Executor's hands for a debt of 10 J. which the 


Teſtator owed to the King, and the Executor redeems 
them by paying 10 J. of his owing Money to the 
King, the 10 L being the reſidue of the value of the 


. Goods is Aſſets in the Executor's hands, Rolls 921. 


The King dies having the Temporalties of a Bt 


| ſhop in his hands; the Temporalties and all the Pie. 


a. then belonging to the Biſhoprick, go to 
the King's Succeſſor, and not to his Executor or Ad- 
miniſtrator, Bro. Chatzles. The King hath Debts 
and Specialties belonging to him in his private on 
rity before he was King, and dies, they go to lis 


Executor 
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Account againſt Executors 244 
Executors could have no account at 
302 
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A ſurviving Executor ſhall have a ſpecial gere Fa- 
cias ad comput andꝰ 303 
Feme Executrix delivers Money of the Teſuutors 
to N. ſhe brings account not declaring as Execu- 


trix 8, 120 
Ore Executor may bring the other Executor to. 
account in Chancery $3, 54. 
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Executor cannot refuſe I3, 14 
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Adminiſtration avoided by Plea 
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. . . out Adminiſtration 4 
Whe what caſes a man may be ſaid to die inteſtate 6: 
Adminiſtration ſhall be committed, ws. 
whom, and to whom 9 
. to be next of Kin 63, 
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Whether ſpecial Committee of the Ordinary be . 
mimiſtrator 65 
Admininiſtration canta to the debtor in Ext 
cution, how he ſhall be diſcharged > 
If there be no Archbiſhop or Biſhop, who n 
grant Adminiſtration } i 1 
If delegates may grant Arminiſtration 7 
Biſhop of palandt in England may grant Lets 
miniſtration of Goods in-Ireland 
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miniſtration to be grante 
Adminiſtration granted u Condition "mh 

Adminiftration void oz voldable © Bw enen 
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Adminiſtrator de  bonis ors (hall hold the Land ex 
ended where part hath been levied by the Eren. 
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Adminiſtrator Jnr atite minori ætate. The "Nato 
+ Office and Power of ai Administrator diane 
1 minori ætate 98 
When Adminiſtration dur minari atate ceaſeth 94 
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Feme Covert Leeni Adminiſtratrix 106 
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the Plaintiff is Adminiſtrator how to , 
12 ende Wed 
Adminiſtrator ſhall have a moiety upon N 


qui $0, where his inteſtate died after Judgment 
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— and not à Prohibition 78, N 
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ters of Adminiſtration and an | $ 
No Prohibition, becauſe remedy may be by N 
The bringing of Appeal ſuſpends the Adminiſtration 
aliter, of a citation ſued to repeal 130 


Diverſity where Letters of Adminiſiration are deds- 
red void upon Appeal, and where, and 2 


by ſentence on citation 
Appearance. One Executor appears and confeſſeth 
the Action, Stat. 9 Edw. —— far extends 269 
Where Executor ſhall a and anſwer alone 270 
One appears and to iſſue, yet Proceſs mult 
continue againſt all till the iſſue be tryed = 
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gacy 1147264 
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aſſent | 226 
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take as a Legacy 
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Executor's aſſent 
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Some things in the nature of Chattels ſhall. come to 
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What Rent ſhall be Aſſets | 145 142 
Nomine pene Aſſets 141 
What Chattels meerly perſonal are Alſets 143 


What choſes in Action are Aﬀets 144 
Where damages are Aſſets ibid. 
Covenant to take a Leaſe, Aſſets | f 
Things recovered in Equity, Aﬀets 
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gage money, how A 1 ibid. 
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